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Overview

How to respond

Further information
and related
documents

Contact details

Data protection

We are seeking views on proposed changes to
secondary legislation governing the repair and
maintenance of fixed equipment and end of tenancy
compensation, in relation to agricultural tenancies in
Wales which are governed by the Agricultural Holdings
Act 1986.

Responses can be submitted online via our website:
http://www.wales.gov.uk/consultations
http://www.cymru.gov.uk/ymgynghoriadau

Alternatively, you may complete the questionnaire in
this document and send it to:

Agriculture, Sustainability and Development Division
Welsh Government

Rhodfa Padarn

Llanbadarn Fawr

Aberystwyth

Ceredigion

SY23 3UR

E-mail: tenancyreform@wales.gsi.gov.uk

Large print, Braille and alternative language versions of
this document are available on request.

Agriculture, Sustainability and Development Division
Welsh Government

Rhodfa Padarn

Llanbadarn Fawr

Aberystwyth

Ceredigion

SY23 3UR

E-mail: tenancyreform@wales.gsi.gov.uk

How the views and information you give us will be used

Any response you send us will be seen in full by Welsh
Government staff dealing with the issues which this
consultation is about. It may also be seen by other
Welsh Government staff to help them plan future
consultations.


http://www.wales.gov.uk/consultations
http://www.cymru.gov.uk/ymgynghoriadau
mailto:tenancyreform@wales.gsi.gov.uk

The Welsh Government intends to publish a summary
of the responses to this document. We may also
publish responses in full. Normally, the name and
address (or part of the address) of the person or
organisation who sent the response are published with
the response. This helps to show that the consultation
was carried out properly. If you do not want your name
or address published, please tell us this in writing when
you send your response. We will then blank them out.

Names or addresses we blank out might still get
published later, though we do not think this would
happen very often. The Freedom of Information Act
2000 and the Environmental Information Regulations
2004 allow the public to ask to see information held by
many public bodies, including the Welsh Government.
This includes information which has not been
published. However, the law also allows us to withhold
information in some circumstances. If anyone asks to
see information we have withheld, we will have to
decide whether to release it or not. If someone has
asked for their name and address not to be published,
that is an important fact we would take into account.
However, there might sometimes be important reasons
why we would have to reveal someone’s name and
address, even though they have asked for them not to
be published. We would get in touch with the person
and ask their views before we finally decided to reveal
the information.



Introduction

1.

Approximately one third of agricultural land in Wales is tenanted.
Agricultural tenancies are regulated under the Agricultural Holdings Act
1986 (“AHA”) and the Agricultural Tenancies Act 1995 (“ATA”).

The Welsh Government is considering changes to the regulatory
framework, in particular secondary legislation introduced under the
AHA, which governs parts of the agricultural tenancy sector. The
changes are intended to update outdated provisions, introduce more
flexibility and bring legislation in line with current farming practices.

The proposed changes correspond to the Welsh Government’s
Working Smarter agenda to deliver better regulation within an
appropriate framework, improve customer service and bring about an
industry able and willing to embrace change to deliver increased
profitability and professionalism.

The changes outlined in this document are designed to support the
continued existence of an efficient and effective agricultural tenanted
sector in Wales. Amendments to existing legislation aim to clarify
regulatory requirements, such as liabilities between a landlord and
tenant for fixed equipment on a holding. Other planned changes will set
out a method to calculate compensation payable to outgoing tenants as
the current legislation no longer compensate tenants adequately for the
value of certain improvements they have made to the land. This, in
turn, can encourage tenants to invest in and farm the land more
sustainably in the last years of their tenancies. All these changes will
streamline and modernise the legislative framework governing
agricultural holdings in Wales and will help farm businesses to become
more professional, resilient and prosperous in the future.

In Taking Wales Forward the Welsh Government has set out the four
areas where we can make the biggest difference to the lives of the
people of Wales, now and in the future. Our aim is to create a Wales
that is:

— Prosperous and Secure;
— Healthy and Active;
— Ambitious and Learning; and

— United and Connected.

It is across these four areas that the Welsh Government can contribute
most to the seven well-being goals set out in the Well-being of Future
Generations (Wales) Act, to make Wales a prosperous, resilient,
healthier, more equal and globally responsible country with cohesive
communities with a vibrant culture and a thriving Welsh language. The
changes proposed below support the delivery of these objectives, in
particular making Wales more prosperous by developing a rural
economy which generates wealth and provides employment
opportunities, and a country which is ecologically, economically and
socially resilient.



7. The proposed reforms will help maintain cohesive farming communities
across Wales and in areas where the Welsh language is prevalent. As
a result, the proposals have the capacity to contribute towards the
development of viable, safe and well-connected communities which
promote and protect heritage and culture.

Section 1 — Overview Agricultural Tenancies

8. The agricultural tenancy sector is crucial to the Welsh rural economy.
Tenanted farms in Wales generally comprise of agreements in the form
of:

e Short-term grazing license agreements

e Tenancies drawn up under pre the Agricultural Holdings Act
1986 (AHAS)

e Farm Business Tenancies (FBTs) (tenancy agreements
following the Agricultural Tenancies Act 1995)

e Unwritten tenancies

9. The relationship between landlords and tenants of agricultural
tenancies is governed partly by the terms of their individual tenancy
agreements, and partly by agricultural tenancy legislation. The
legislation can act as a barrier, by being too prescriptive, and limiting
the landlord and tenants from reaching agreements that suit their
particular circumstances. However, the need for flexibility needs to be
balanced against offering due protection to both parties.

10.The changes to secondary legislation considered in this consultation
apply to agricultural tenancy agreements governed by the AHA. The
AHA consolidated the Agricultural Holdings Act 1948 and the other
legislation relating to agricultural holdings. Secondary legislation
providing the detailed framework for the repair and maintenance of
fixed equipment and end of tenancy compensation were made in 1973
(amended in 1988) and 1978 (amended in 1980, 1981, and 1983)
respectively.

11.The Welsh Government proposes to update the regulation on the
repair and maintenance of fixed equipment by including items now in
common use and taking the opportunity to consolidate the new
legislation with similar legislation, where appropriate. In addition, the
consultation also seeks views on being less prescriptive on how end-
of-tenancy compensation is calculated, to enable compensation to
reflect the value of the improvement or matter being compensated for
at the time the tenancy is terminated. This will support the Welsh
Government’s aim to bring agricultural tenancy legislation more in line
with current agricultural practices by amending regulations which were
first introduced in the 1970s.

12.The Tenancy Reform Industry Group (TRIG) which is a stakeholder
group comprising key organisations which represent the interests of
agricultural landlords and tenants has been closely involved in
developing the proposals presented in this consultation. Advice on



tenancy matters is provided to the UK Government by TRIG which is a
non-statutory body of which there is industry representation from Wales
as well as Welsh policy officials. These amendments have been
endorsed by TRIG as being suitable for implementing in Wales.

13.The UK Government already enacted similar changes following public
consultation in England in 2014 to reform the agricultural tenancy
legislative framework. The Welsh Government is proposing to
introduce similar regulatory changes in Wales. This would ensure
tenants and landlords in Wales are subject to the same regulatory
requirements as farmers in England and are not disadvantaged when it
comes to the repair and maintenance of fixed equipment and the
calculation of the level of compensation and the type of work
compensation can be claimed for.

Section 2 — Maintenance, repair and insurance of fixed equipment

14.Under the Agricultural Holdings Act 1986 (AHA), the Welsh Ministers
may make regulations prescribing terms as to the maintenance, repair
and insurance of fixed equipment on a tenanted agricultural holding.

15.The current prescribed terms are contained within the Agriculture
(Maintenance, Repair and Insurance of Fixed Equipment) Regulations
1973 as amended in 1988 and known as “model clauses”. The model
clauses are deemed to be incorporated in every agricultural tenancy
agreement made under the AHA except in instances where there is an
agreement in writing, which imposes on one of the parties to the
agreement a liability which the model clauses would otherwise impose
on the other.

16. The Macdonald Task Force recommended that the existing model
clauses are updated. We intend to do this by revoking and replacing
the Agriculture (Maintenance, Repair and Insurance of Fixed
Equipment) Regulations 1973 as amended by the Agriculture
(Maintenance, Repair and Insurance of Fixed Equipment)(Amendment)
Regulations 1988.

17.1n addition, we propose taking the opportunity of updating the model
clauses, to simplify the legislative landscape by consolidating the new
model clauses with the Agriculture (Miscellaneous Time-Limits)
Regulations 1959, and to revoke the Agriculture (Time-Limit)
Regulations 1988.

Current policy

Model clauses

18.The model clauses allocate between the landlord and tenant of an AHA
tenancy the responsibility for maintaining, repairing, replacing as part of
the repairing obligation, and insuring fixed equipment.



19.Fixed equipment, as defined by the AHA:
‘includes any building or structure affixed to land and any works on, in,
over or under land, and also includes anything grown on land for a
purpose other than use after severance from the land, consumption of
the thing grown or of its produce, or amenity, and any reference to
fixed equipment on land shall be construed accordingly;”

20.The underlying principle of liability is that the tenant is responsible for
the day to day maintenance and repair of fixed equipment and
operational parts. The landlord is responsible for the structural integrity
through maintenance, repair, replacement and insurance against fire.

Agriculture (Miscellaneous Time-Limits) Regulations 1959

21.The model clauses provide for issues arising under them to be
determined by arbitration. Where a liability has been transferred by a
process under the statute The Agriculture (Miscellaneous Time-Limits)
Regulations 1959 provide the period of one month in which:

a) alandlord may require an arbitration to determine compensation
payable by the tenant where liability for maintenance and repair
of fixed equipment has been transferred to the landlord; or

b) a tenant may require arbitration to determine their claim against
the landlord for the landlord’s previous failure to discharge the
liability for the maintenance or repair of any item of fixed
equipment which is transferred to the tenant.

Agriculture (Time-Limit) Regulations 1988

22.Where the terms of a tenancy agreement were varied by the
Agriculture (Maintenance, Repair and Insurance of Fixed Equipment)
Amendment Regulations 1988 in respect of a tenancy not in writing or
in writing but not providing for one or more of the matters the AHA
stipulates should be provided for in written tenancy agreements, an
arbitrator considering a reference to arbitration made within three
months after the coming into force of the model clauses had to
disregard the variation made by the new model clauses.

Issues/reasons for proposals
Model clauses

23.The model clauses were made in 1973 and amended in 1988. They
are considered out of date because they do not prescribe terms as to
the maintenance, replacement and repair of fixed equipment which are
now in common use such as, central heating and for technologies
developed since the regulations were drafted.

24.There are also a number of existing liabilities where a more detailed
breakdown would better define the liability or allow a more pragmatic
and reasonable allocation of liabilities between landlord and tenant.



25.Monetary caps have not been updated since 1988 and no longer reflect
the costs of the liabilities concerned.

26.The tenant is required to renew all broken or cracked roof tiles or slates
and to replace all slipped tiles or slates when damaged to a limit of
£100 in any one year of the tenancy. This limit has not increased in
line with inflation.

27.Currently if the landlord fails to execute a replacement which is his
liability within three months of receiving written notice of the necessary
replacement from the tenant, the tenant may carry out the replacement
and recover reasonable costs. The tenant’s recovery of those
replacement costs is limited to a sum equal to the rent for a year or
£2000, whichever is the smaller in respect of the total costs of all the
replacements carried out. The tenant can recover that amount during
each year of the tenancy until the cost of the works is recovered in full.
This is in contrast to repairs for which the tenant is able to recover
reasonable costs with no annual cap.

Agriculture (Miscellaneous Time-Limits) Regulations 1959

28.The legislative landscape needs to be simplified. With that in mind, the
above regulation could helpfully be consolidated with the model
clauses.

Agriculture (Time-Limit) Regulations 1988

29.This regulation provided transitional arrangements for a three month
period in 1988 and is therefore now redundant and can be revoked.
However, similar transitional arrangements may be required when the
new model clauses come into effect.

Proposed changes
Model clauses — new liabilities to be added

30.We propose including the following new liabilities to take into account
developments since the last drafting of the model clauses:

i. Reed beds - landlord to repair/replace, tenant to keep clear and
in good working order.

ii.  Slurry, silage and effluent systems — landlord to repair and
replace, tenant to keep clean and in good working order.

iii. Fixed equipment generating electricity/heat/power e.g. solar
panels, heat pumps and wind turbines — landlord to replace,
tenant to repair.

iv.  Fuel, oil tanks, gas pipework and fixed liquid petroleum and gas
tanks — landlord to replace, tenant to repair.

v. Fire, carbon monoxide, smoke and similar detection systems —
landlord to repair and replace on the basis they must fulfil their
obligations under the fire insurance. Given the health and safety
aspect of this liability, provision will be made for the tenant to
repair and replace, with the ability to recover reasonable costs.



31

Vi.
Vii.

viii.

Xi.

Radon pumps — landlord to replace, tenant to repair.
Insulation including roof, wall and pipes — landlord to replace,
tenant to repair.

Livestock handling systems and sheep dips — landlord to
replace, tenant to repair.

Flood banks — landlord to repair and replace.

Tile and pipe for field drainage system — landlord to repair and
replace, tenant to keep field drains and their outlets clear from
obstruction.

Signs and notices — tenant to repair and replace.

Model clauses — more detailed breakdown of existing liabilities or
a change in existing liability

. The items below are already captured in the model clauses but we are

proposing either a more detailed breakdown of liabilities to allow a
more practical allocation of liabilities between landlord and tenant, or a
change of liability between landlord and tenant.

Xii.

Xiii.

Xiv.

XV.

XVi.

XVii.

Main walls and exterior walls expanded to include structural
frames, cladding and internal plaster - landlord to repair and
replace.

The landlord is currently responsible for chimney stacks and
pots — we propose to expand this to include chimney linings,
fireplaces, firebacks and firebricks which would be for the
landlord to repair and replace.

We propose to expand roofs to include bargeboards, fascias
and soffits with the landlord to execute all repairs and
replacement. In respect of this work, we propose the landlord
may recover one-half of the reasonable costs from the tenant
with the caveat that if the work is completed before the fifth year
of the tenancy, the sum which the landlord may recover from the
tenant is restricted to one-tenth of such reasonable costs for
each year that has elapsed between the start of the tenancy
agreement and the work being completed.

Door and window furniture including glass, glass substitute,
sashcords, sealed glazing units— tenant to repair as currently but
now to also replace when such items become incapable of
repair. This moves liability for replacing door and window
furniture which is incapable of repair from the landlord to the
tenant.

Electrical supply system including consumer boards except for
switches, sockets and light fittings— landlord to
maintain/repair/replace. This changes the repairing liability so
that the landlord is solely responsible for the electric supply
system except for items which fall more easily to the tenant to
repair or replace due to ease of access namely switches,
sockets and light fittings. This links to the change proposed in
the paragraph below.

Electrical switches, sockets and light fittings — tenant to
maintain/repair and to replace when item becomes incapable of
repair. The tenant is currently responsible for repairing the



electrical system. Under our proposal their repairing obligation
will be limited to sockets, switches and light fittings and they will
be responsible for replacing these items if incapable of repair.

xviii.  Fitted kitchens we believe are already provided for in law under
the tenant’s obligation “to repair and keep and leave clean and
in good tenantable repair, order and condition the farmhouse,
cottages and farm building together with all fixtures and fittings...
” and landlord’s obligation to replace. Our preference is not to
include this item but would you find it helpful to have it covered
explicitly in the model clauses.

xix. ~ We propose adding garden/yard gates and doors to the list of
liabilities and propose that the liability to repair sits with the
tenant and to replace with the landlord. In respect of this work,
the landlord may recover one-half of the reasonable costs from
the tenant with the caveat that if the work is completed before
the fifth year of the tenancy, the sum which the landlord may
recover from the tenant is restricted to one-tenth of such
reasonable costs for each year that has elapsed between the
start of the tenancy agreement and the work being completed.

xX.  We propose boilers, ranges and grates are expanded to include,
central heating systems, immersion heaters, heating apparatus
and ranges, — landlord to replace, tenant to repair.

xxi.  Underground water pipes - provision will be made for the tenant
to carry out the necessary work without providing the landlord
with prior notice with the ability to recover up to a cap of £2,000
per incident. This is without prejudice to the existing provision
that the tenant can serve written notice to the landlord calling on
him to do the work and if the landlord has not done that work in
a week, then the tenant can do the work and recover the
reasonable cost.

Model clauses — increase or remove monetary caps

32.Current model clauses require tenants to renew broken and cracked
tiles or replace slipped tiles on roofs up to a cost of £100. We propose
to increase this to £500 in line with current costs of such repairs.

33. Currently the model clauses have a cap on the tenant’s ability to
recover costs of replacements in any given year from the landlord, and
the tenant’s recovery of those replacement costs is limited to a sum
equal to the rent for a year or £2000, whichever is the smaller in
respect of the total costs of all the replacements carried out. The
tenant can recover that amount during each year of the tenancy until
the cost of the works is recovered in full. This is in contrast to repairs,
for which the tenant is able to recover reasonable costs in full at the
outset.

34.Whilst the option exists to simply increase the limit from £2000 to
£10,000 to reflect increased costs since the cap was set in 1988, a
more consistent approach would be to align tenant’s cost recovery for
replacement with current policy on cost recovery for carrying out
repairs. This would remove the need to set caps altogether.



Summary of proposals

35.We are seeking views on proposed changes to secondary legislation
governing the repair and maintenance of fixed equipment, and end of
tenancy compensation, in relation to agricultural tenancies in Wales
that are governed by the Agricultural Holdings Act 1986 (“AHA”).

36.We are consulting on:

o Changes to the model clauses that:
= add new liabilities;
= provide a more detailed breakdown of liabilities to allow a
more pragmatic allocation of liabilities between landlord
and tenant, or change the existing split of liability between
landlord and tenant; and
* increase or remove monetary caps.

o Consolidation of the model clauses with the Agriculture
(Miscellaneous Time-Limits) Regulations 1959 and revocation of
the Agriculture (Time-Limit) Regulations 1988.

o Consolidating the Agriculture (Miscellaneous Time-Limits)
Regulations 1959 with the model clauses to simplify the
legislation governing agricultural tenancies.

37.The model clauses will not impose any liability on the landlord in
respect of tenant’s improvement or tenant’s fixed equipment.

38.We propose revoking the Agriculture (Time-Limit Regulations) 1988 as
it is now redundant. The question is whether we provide similar
transitional arrangements with the introduction of the proposed new
model closes as were provided by the Agriculture (Time-Limit
Regulations) 1988. That is, where the terms of a tenancy agreement
are varied by the proposed new model clauses in respect of a tenancy
not in writing, or in writing but not providing for one or more of the
matters the AHA stipulates should be provided for in written tenancy
agreements, an arbitrator or third party considering a reference to
arbitration or third party determination respectively made within three
months after the coming into force of the proposed new model clauses
must disregard the variation made by the new model clauses.



KEY QUESTIONS:

1.

Are you content with adding the liabilities proposed to the model
clauses?

. Are you content that the liability for fitted kitchens is clear or do

you think there is a need to make specific reference to fitted
kitchens in the model clauses?

. Are you content with the inclusions proposed to existing liabilities

and the prescribed terms for the maintenance, repair and
replacement?

Are you content with the proposed increase to the monetary cap?

. Are you content with permitting tenants to recover their

reasonable costs for replacements in a single payment, rather
than the tenant having to recover up to a cap for each year of the
tenancy until reasonable cost of the works involved is fully
recovered?

. Are you content that the legislation is consolidated as proposed?

. Do you consider that a transitional period is required? If yes,

please state why.



Section 3 — Compensation

39. The AHA makes provision for the right to compensation payable to a tenant

upon termination of an agricultural tenancy and for the measure of such
compensation. The AHA provides a comprehensive list of improvements
and tenant right matters for which compensation is payable to tenants.

Current policy

40. The Agriculture (Calculation of Value for Compensation) Regulations 1978

41.

42.

43.

(as amended) (“the Compensation Regulations”) contain detailed
provisions for the method of calculating the amount due to an outgoing
farm tenant for the items listed in Schedule 8 of the AHA. The
Compensation Regulations also include tables prescribing the values for
compensation for phosphoric acid, potash, purchased farmyard manure
and the unexhausted manurial value of certain feeding stuffs. The
Compensation Regulations were last amended in 1983, and the valuation
tables were last updated at this time.

Compensating an outgoing tenant for the value of fertilised land or crops
left behind, encourages the tenant to farm sustainably in the last years of a
tenancy, and therefore assists an incoming tenant whose tenancy may
start too late in the year to effectively cultivate the land or to remedy any
deficiencies in soil status.

Issues/reasons for proposals

The Compensation Regulations were last amended in 1983 and
accordingly do not compensate for the value of inputs to the land at current
market prices. For example manurial values of both fertiliser and feed
consumed on the holding have been based on the cost of nitrogen,
phosphate and potash fertiliser in the late 1970s. Since then fertiliser prices
have been volatile and risen sharply. Accordingly outgoing tenants are not
being adequately compensated for their inputs and are therefore not
incentivised to maintain the land at the end of a tenancy.

The AHA does not currently require the landlord to compensate for benefits
derived from the application of:

o inputs that have not been purchased (such as the by-products of
waste crops used in anaerobic digestion plants that are then
applied to the land);

o certain trace elements which might not ordinarily be understood
to be “fertiliser”;

o soil conditioners including compost; and

o manure produced by certain livestock species.



44.

45.

46.

47.

48.

49.

50.

51.

52.

Accordingly outgoing tenants are not being compensated for their inputs
and are therefore not incentivised to maintain the land at the end of the
tenancy.

Proposed changes
The AHA provides that an outgoing tenant shall be compensated for the
“Application to land of purchased manure and fertiliser, whether organic or
inorganic”.

The restriction of compensation to “purchased” items means that no
recognition is given for value contributed by other arrangements, for
instance, the by-products of waste crops brought in for an anaerobic
digestion plant on the holding which can be used to fertilise the land.

Furthermore, there is currently no recognition for the value of trace
elements (although Magnesium and Copper are currently provided for
separately in the Compensation Regulations) which might not ordinarily be
understood to be “fertiliser”, nor of soil conditioners including compost.

It is proposed that an outgoing tenant should be compensated for non-
purchased inputs, trace elements and a wider range of beneficial material.

The AHA provides that an outgoing tenant shall be compensated for the
“Consumption on the holding of corn (whether produced on the holding or
not) or of cake or other feeding stuff not produced on the holding, by
horses, cattle, sheep, pigs or poultry”. Since this provision was drafted,
farming has diversified to include other forms of livestock such as deer,
camelids and other species which may provide manurial value to the
holding for which no compensation is currently payable.

It is proposed that the AHA should be amended to include deer and
camelids or other species that may now be agricultural livestock.

Welsh Government has consulted with TRIG and consider that the
provision in the AHA in respect of the measure of compensation is
adequate and that there is no need to prescribe a detailed method of
calculation in secondary legislation (as is current practice). This would
allow the parties flexibility to settle a claim in a way that reflects current
market prices.

It is therefore proposed that the Compensation Regulations be revoked.
Instead compensation will be on the basis stipulated in the AHA namely
that the amount of compensation for any improvement or matter outlined in
the Act “shall be the value of the improvement or matter to an incoming
tenant’. There will be no method of calculation prescribed in secondary
legislation.



KEY QUESTIONS

8. Do you agree that the tenant should be compensated for inputs
that have not been purchased, trace elements in addition to
magnesium and copper, and other beneficial material such as soil
conditioners?

9. Do you agree that compensation to an outgoing tenant for
manurial value from consumption of corn and bought-in feed
should include that by any animals kept on the holding for
agricultural purposes?

10.Do you agree with the proposal to remove the prescribed method
for calculating compensation and the tables specifying the unit

value of commodities i.e. to revoke The Agriculture (Calculation of
Value for Compensation) Regulations 1978 (as amended)?

Consultation Your name:
Response Form

Organisation (if applicable):

email / telephone number:

Your address:

Question 11: We would like to know your views on the effects that these
proposals would have on the Welsh language, specifically on:

i) opportunities for people to use Welsh and
ii) on treating the Welsh language no less favourably than English.

What effects do you think there would be? How could positive effects be
increased, or negative effects be mitigated?

Question 12: Please also explain how you believe the proposed policy could
be formulated or changed so as to have

i) positive effects or increased positive effects on opportunities for
people to use the Welsh language and on treating the Welsh
language no less favourably than the English language, and



ii) no adverse effects on opportunities for people to use the Welsh
language and on treating the Welsh language no less favorably
than the English language.

Question 13: We have asked a number of specific questions. If you have any
related issues which we have not specifically addressed, please use this
space to report them:

Please enter here:

Responses to consultations are likely to be made public, on the
internet or in a report. If you would prefer your response to remain
anonymous, please tick here:
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