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Overview

This document provides a summary of the responses to proposed reforms outlined in
the White Paper: A New Tribunal System for Wales. This consultation sought views
on proposals to reform devolved tribunals in Wales to create a statutory framework
for a single, unified and coherent tribunal system comprising of two new tribunals,
referred to in the White Paper as the First-tier Tribunal for Wales and the Appeal
Tribunal for Wales.

Action Required

This document is for information only.

Further information and related documents

Large print, Braille and alternative language versions of this document are available
on request.

Contact details

For further information:

Justice Policy Division
Welsh Government
Cathays Park

Cardiff

CF10 3NQ

Email: JusticePolicy@gov.\Wales

Additional copies

This summary of response and copies of all the consultation documentation are
published in electronic form only and can be accessed on the Welsh Government’s
website.

Link to the consultation documentation: A New Tribunal System for Wales
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1. Introduction

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

Background

The proposals set out in the White Paper build upon the recommendations of
the Commission on Justice in Wales (“‘the Thomas Commission”) and the Law
Commission. They set out the intention to create a unified tribunal system for
Wales comprising two new tribunals, a tribunal of first instance and an appeal
tribunal under the judicial leadership of the President of Welsh Tribunals
(PWT). In the White Paper, we call these two new tribunals the First-tier
Tribunal for Wales and the Appeal Tribunal for Wales (ATW), respectively.

The tribunal system in Wales provides a commendable service to the people
of Wales, but the legislative frameworks which underpin it are outdated,
inflexible and lack coherence. Work arounds have been found for various
issues, but they are a sticking plaster rather than a cure. A clearer, simpler,
more effective and coherent way of operating Wales’ tribunal system is
essential to the cause of delivering justice for the people of Wales.

A reformed tribunal system will provide a solid foundation for future change
and devolution of justice functions to Wales. This is not about a one size fits
all approach, but a unified system capable of accommodating differences
between jurisdictions.

Similar processes of reform have already been undertaken in the other
nations of the UK, where there is a greater degree of devolution and a longer
history of responsibility for their own legal institutions and infrastructure. In
following in the footsteps of other parts of the UK, Wales can learn from their
successes and in some areas go further to promote the fair, effective and
independent delivery of justice.

Communications and Engagement

The White Paper was accompanied by a draft Integrated Impact Assessment
and a draft Regulatory Impact Assessment which, respectively, set out an
assessment of the impacts and an initial costs and benefit assessment of the
proposals contained in the White Paper.

Views on the White Paper and on the accompanying assessments were
invited in a public consultation which ran from 19 June to 2 October 2023.
Respondents were able to respond with their views via an online form, by
email to a dedicated email address or by post.

The White Paper developed the recommendations for reform that have been
made by the Thomas Commission and the Law Commission, the latter having
itself held a public consultation between 16 December 2020 and 31 March
2021 on its emerging proposals for reform. The Law Commission received 42
responses to its consultation.



1.8. The White Paper was drawn to the attention of stakeholders by email on its
publication and by further email on two occasions as the close of the
consultation approached. In addition, during the consultation period, and since
its close, we have held meetings with and continue to meet stakeholders to
encourage responses to the consultation.

Consultation responses

1.9. In total the consultation received 54 responses from a range of stakeholders.
A total of 38 responses came from respondents in Wales, with nine from
respondents in England. Seven respondents did not indicate if they were from
England or Wales.

1.10. 43 of the respondents directly answered the consultation questions set out in
the White Paper. 11 respondents did not respond directly to the consultation
questions and submitted their views via email, letter, or a paper instead. The
views of these respondents are captured in Section 13: Responses beyond
the consultation.

1.11. Chart 1 shows the number of respondents by respondent category, including
a breakdown of the types of organisation. A full list of the respondents that
contributed to the consultation can be found in Annex 1.

Chart 1 — Number of responses by respondent category

1.12. All respondents were able to request anonymity, and 13 respondents have
been anonymised throughout this document.

1.13. Three respondents submitted responses in Welsh and two of the responses
were bilingual. The other 49 responses were submitted in English.

1.14. The respondents to the consultation are listed in Annex 1 and the responses
are published on the Welsh Government’s website in the form and in the
language in which they were submitted.



2. Scope of our reforms

2.1.

2.2.

2.3.

Determining the devolved tribunals

Question 1
Do you agree with the tribunals we have identified as the devolved
tribunals, as set out in paragraph 227

Of the 33 respondents to this question, 30 (91%) agreed with the tribunals
identified as the devolved tribunals set out in paragraph 22 of the White
Paper, namely:

a) the Agricultural Land Tribunal for Wales;
b) the Mental Health Review Tribunal for Wales (MHRTW);

c) the Residential Property Tribunal for Wales (RPTW) (with three
constituent tribunals: residential property; leasehold valuation; and rent
assessment committees);

d) the Education Tribunal for Wales (ETW) (also managing the
jurisdictions of tribunals constituted to hear appeals relating to the
registration of school inspectors and nursery education inspectors);

e) the Adjudication Panel for Wales (APW);
f) the Welsh Language Tribunal;

g) the Valuation Tribunal for Wales (VTW);
h) school admission appeal panels; and

i) school exclusion appeal panels.

Four of these respondents felt that additional panels could be included in the
list: Dr Huw Evans of Cardiff Metropolitan University, the Wales Public Law
Human Rights Association and another respondent who wished to remain
anonymous all stated that the panels for Social Care Wales could also be
included. However, the Bar Council agreed with the White Paper (paragraph
25) that Social Care Wales panels are not devolved tribunals.

The Planning Inspectorate, NHS health care review panels, and Forestry
Committees were also flagged as potentially being suitable to be included
within the Welsh Tribunals system in due course by one respondent. In
addition, the practitioner and academic members of Dispute Resolution
Centre Wales (referred to throughout this summary document as “DRC
Wales”) also stated that some other bodies identified by the Law Commission
and/or Welsh Government as falling outside the proposed characteristics of



2.4.

2.5.

2.6.

tribunals: “...would constitute bodies that DRC Wales considers to be
engaged in dispute resolution”.

With regards to the suggestion that youth justice could be a potential
candidate for inclusion in the Welsh Tribunals system (paragraph 68 of the
White Paper), Dr Huw Evans of Cardiff Metropolitan University stated that the
subject matter for a tribunal’s consideration is normally confined to civil or
administrative law.

Two respondents (6%) disagreed with the tribunals identified as the devolved
tribunals as set out in paragraph 22 of the White Paper. No specific detail was
provided about why these respondents disagreed with the proposal.

10 of the respondents to the consultation questions either provided no
comment or did not wish to comment on tribunals beyond their own individual
specific remit.



3. A new structure for Wales’ tribunal system

3.1.

3.2.

3.3.

3.4.

A unified tribunals system for Wales

Question 2
Do you agree with the proposed structure of the unified tribunal system for
Wales?

Of the 32 respondents to this question, 28 (88%) agreed with the proposed
structure of the unified tribunal system for Wales.

Some of these respondents outlined the benefits they considered the
proposed structure would bring, including increased flexibility in the system,
consistency of decision making, clearer processes and enhancement of the
public profile of the Tribunals system. Some suggested, however, that further
consideration be given to the names of the proposed tribunals. The Bar
Council stated: “A name that is distinctive from the existing Anglo-Welsh
tribunal system will indicate better the distinctly Welsh identity of [the new
tribunals]”.

Some of the respondents who agreed with the structure in principle flagged
certain concerns, such as:

- The remit of the proposed Appeal Tribunal for Wales should not extend to
the Mental Health Review Tribunal for Wales (Judge Carolyn Kirby OBE,
President of MHRTW).

- “The envisaged flexibility to enable the creation of new chambers, the
addition of new jurisdictions and the transfer of jurisdictions between
chambers, via subordinate legislation made by Welsh Ministers following
appropriate consultation, should feature from the outset and will facilitate
the accommodation of additional existing jurisdictions, as and when they
become suitable to be taken into the unified structure, and new
jurisdictions when they are created.” (Valuation Tribunal for Wales).

- “...the organisation of the First-Tier and Appeal Tribunals for Wales into
chambers / divisions and the allocation of classes of cases between them
should be under the control of the President of Welsh Tribunals...” (Wales
Public Law and Human Rights Association).

- For education tribunals, that the local involvement from head teachers was
not lost. (Anonymous).

Four respondents (12%) disagreed with the proposed structure of the unified
tribunal system for Wales.



3.5.

3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

Two of these respondents did not provide further comment. One of these
respondents requested that school admissions appeals panels should not be
included because: “A flexible system is required to meet the needs of parents
during a challenging time. At present admission authority provide a significant
level of support and information to the appellants.” (Anonymous). Another
respondent (the Bar Council) questioned the need to divide the tribunals into
chambers.

11 respondents to the consultation questions had no comment / did not wish
to express a position on this question.

Tribunal Judiciary and membership

Question 3
Do you agree with the proposed structure for the tribunal membership in
the unified tribunal system?

Of the 32 respondents to this question, 29 (91%) agreed with the proposed
structure for the tribunal membership in the unified tribunal system.

These respondents noted numerous potential benefits of the proposal, such
as the potential to create more diversity within tribunals and a unified
approach across chambers. The Public Services Ombudsman Wales stated,
“A uniform system and approach would result in the tribunal system being less
complicated for citizens to use and improve accessibility of the administrative
justice system in Wales. Greater uniformity may also raise the public profile of
the tribunals and the rights citizens have to use the tribunal system.”

A range of informed and useful recommendations about the detail of the
structure were also put forward by these respondents in relation to
approaches to resource, including appointment titles, roles and
responsibilities, renumeration and the geographical location of resource.

Some respondents commented on resourcing and appropriate judicial
expertise. In relation to the proposed Appeal Tribunal for Wales, Sir Gary
Hickinbottom, President of Welsh Tribunals, recommended that there should
be: “...flexibility in use of judicial resources in the future when (e.g.) as yet
unidentified jurisdictions (e.g. youth crime) are devolved and possibly brought
within this structure, or there is a sudden increase in workload.”

Two respondents (6%) disagreed with the proposed structure for the tribunal

membership in the unified tribunal system. These respondents did not provide
further comment.

10



3.12. One respondent (3%) did not explicitly agree or disagree with the proposal but

3.13.

expressed concern about resource implications: “Currently on appeal to ETW
if permission is granted, cases go on to the Upper Tribunal but they are few
and far between. At this stage it is too early to say what impact this might
have. Part of the reform would see the introduction of procedure rules which
when made would need to be consulted on beforehand.” (Vale of Glamorgan
Local Authority).

11 respondents to the consultation questions had no comment / did not wish
to express a position on this question.

11



4. Jurisdictions transferring into the tribunal system

4.1.

4.2.

4.3.

4.4.

4.5.

4.6.

The Welsh Tribunals

Question 4
Do you agree the jurisdictions of the Welsh Tribunals should be transferred
to the First-tier tribunal for Wales?

Of the 33 respondents to this question, 30 (91%) agreed that the jurisdictions
of the Welsh Tribunals should be transferred to the First-tier tribunal for
Wales.

Views expressed by some of these respondents were as follows:

- Disruption should be kept to a minimum with no adverse impact on the
ongoing business of each tribunal.

- One respondent noted there are other jurisdictions in the reserved
tribunals, including some in the General Regulatory Chamber of the UK’s
First-tier Tribunal, that could be transferred to the new tribunal system for
Wales.

- Some respondents noted that unifying and streamlining the tribunals would
have positive outcomes for Local Authorities and citizens.

Of the 33 respondents, three respondents (9%) disagreed with the proposal
and gave no further comment.

10 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

The Valuation Tribunal for Wales

Question 5
Do you agree that, in principle, the jurisdiction of the Valuation Tribunal for
Wales should be transferred to the First-tier tribunal for Wales?

Of the 27 respondents to this question, 22 (81%) agreed with the proposal.

Several respondents noted the structure of the Valuation Tribunal for Wales
was different from other devolved tribunals, including its model for
adjudicating upon disputes. That notwithstanding, respondents recognised the
Tribunals functions are clearly judicial in nature. Of these respondents, some
commented on how the Valuation Tribunal for Wales could be incorporated
into the new tribunal system, with views differing:

12



4.7.

4.8.

- “We agree, but in doing so we also recognise the changes that will be
required in the structure of the valuation tribunal as a unified tribunal...we
acknowledge there would have to be structural and practical changes
including current members are volunteers.” (Propertymark).

- “...the jurisdiction of the Valuation Tribunal for Wales (VTW) should not be
transferred into the First-tier Tribunal before major changes are made to
align it with the other ‘Welsh Tribunals.” (Valuation Tribunal for Wales).

- "l appreciate that the VTW has a model for adjudicating dispute that is
different from other tribunals being transferred in, and | do not
underestimate the practical challenges that this will involve — but the
advantages (in terms of coherent and efficient administration, and the
perception of the adjudication system as judicial and independent) are
such that, in my view, not only should the VTW be transferred to the First-
tier Tribunal for Wales, but that transfer should be made sooner rather
than later so that the advantages can accrue sooner rather than later. | do
not see any advantage in delay. The transfer in can (and, in my view,
should) be made without any significant change to the current model of
adjudication, any reform of that model then taking place within the
reformed system.”(Sir Gary Hickinbottom, President of Welsh Tribunals).

Of the 27 respondents to this question, five respondents (19%) disagreed with
the proposal. 4 respondents provided no further comments, with one
respondent citing the Valuation Tribunal for Wales working differently. The
model for adjudicating disputes, for example, is different in the Valuation
Tribunal compared to the Welsh Tribunals. Its panels are structured in a
similar way to the lay magistracy, and comprise lay members advised by a
specialist clerk. Moreover, those lay members are volunteers and are not
remunerated, unlike members of the Welsh Tribunals who are almost
universally fee paid.

16 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

13



4.9.

4.10.

4.11.

4.12.

4.13.

Question 6

Do you agree that if the jurisdiction of the Valuation Tribunal for Wales is
not transferred to the First-tier Tribunal for Wales, it should still be subject
to the supervision of the President of Welsh Tribunals?

Of the 24 respondents to this question, 19 (79%) agreed that if the jurisdiction
of the Valuation Tribunal for Wales is not transferred to the First-tier Tribunal
for Wales, it should still be subject to the supervision of the President of
Welsh Tribunals. Six of these respondents stated explicitly that transfer was
the preferred option.

The Valuation Tribunal for Wales stated: “The Valuation Tribunal for Wales
(VTW) should be subject to the supervision of the President of Welsh
Tribunals if it initially stays outside the unified tribunal structure. This
supervision should increase its cohesion with the broader devolved tribunal
system and the VTW would benefit from being more closely associated with
the First-tier Tribunal for Wales.”

Four respondents (17%) disagreed with the proposal. Three of these
respondents provided no further comment. One respondent stated that the
Valuation Tribunal for Wales: “... operates well as a standalone tribunal...
[and has a] ... degree of uniformity with the Valuation Tribunal in England”
(Flintshire County Council).

One respondent was unsure (4%) and made no further comment.

19 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

14



School exclusion appeal panels

Question 7
Do you agree the jurisdiction of school exclusion appeal panels should be
transferred to the First-tier Tribunal for Wales?

4.14. Of the 30 respondents to this question, 24 (80%) agreed that the jurisdiction
of school exclusion appeal panels should be transferred to the First-tier
Tribunal for Wales. Views expressed by these respondents included:

“We do not consider that those involved in the exclusion of a child from a
school approach those decisions lightly, but the consequences of school
exclusion for a child and for a school are of the highest significance.”
(SNAP Cymru).

- “Given the significance of these decisions, the Council agrees they would
benefit from being determined by a formal judicial process.” (Flintshire
County Council)

- “We agree that the ETW?' should have jurisdiction to conduct exclusion
hearings.? Claims of disability discrimination arising from exclusions are
already heard and decided by the Tribunal. The specialist expertise of our
Tribunal Specialist Members mean that we are best place to make fair and
just decisions which are independent of an individual School or Local
Authority process. Appeals would all be managed under one set of
Tribunal Rules ensuring a consistency of decision making across Wales
which is based on the law. Exclusion should be the subject of judicial
scrutiny given their importance to the children and young persons
concerned.” (Judge Jane McConnell, President of the Education Tribunal
for Wales).

- “Given the increase in incidences of these panels post pandemic, a more
robust process with greater scrutiny of decision making is essential. In
terms of school appeals we agreed with the proposed transferral to the
Tribunal, due to the potential benefits of having a more unified, consistent
and transparent process and means of decision making in an area which
has a serious impact on the children involved and their future education
and attainment. However, it should be noted that we do not have many of
these in the Vale of Glamorgan but other Councils may and the concern
here would be potential delays in processing.” (Vale of Glamorgan Local
Authority).

! The Education Tribunal for Wales.

2 The proposal in the White Paper is for the jurisdictions of the ETW and school exclusion appeal panels to
transfer to the proposed Education Chamber of the tribunal of first instance, which the White Paper refers to
as the First-tier Tribunal for Wales.

15



4.15.

4.16.

4.17.

4.18.

4.19.

One of these respondents stated that their organisation agreed, but an
independent member disagreed, stating: “The ramifications of decisions of
Exclusion Panels can impact significantly on pupils, families, teaching staff
and Trustees. Local knowledge should help ensure that decisions are fair,
robust and resilient to scrutiny and challenge. These should continue to be
heard at Local Authority level.” (Ceredigion County Council).

Five respondents (17%) disagreed with the proposal. Two of these
respondents made no further comment. The other three respondents provided
additional comments, including:

“As proposed in respect of the School Admission Appeal Panels, this
Jurisdiction should remain outside the First-tier Tribunal, although there
should be an unrestricted right of appeal from School Exclusion Appeal
Panels to the First-tier Tribunal (Education chamber). Notwithstanding this
reservation, it is acknowledged that there is a more compelling case for
this jurisdiction to transfer into the First-tier Tribunal in comparison with the
Jurisdiction of the School Admission Appeal Panels.” (Valuation Tribunal
for Wales).

- ‘It is worth noting the merits of the current system, which deals with
exclusion appeals efficiently and is easily accessible to all parties involved,
including pupils, parents, schools and local authorities. Hearings are
currently listed quickly, so there is no significant delay between the appeal
being received by the local authority and determined by the panel.”
(Newport City Council).

- “The process and current model works well, with local Head Teacher
involvement and challenge, as well as the process of quality assuring
those decisions across the region.” (Anonymous).

One anonymous respondent (3%) was undecided and stated they have:
“...concerns around whether timeframes can be adhered to, which may
impact on the ability for the child to return to education settings.” However,
they also acknowledged that there was value in the proposal, which would
give: “...the impact of permanent exclusion on families and the child the
importance it deserves”.

Five of the respondents to this question were school local authorities. Four of
these respondents agreed with the proposal. One of these respondents did
not agree with the proposal. The views of these respondents are reflected in
the analysis above.

13 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

16



School admission appeal panels

Question 8
Do you agree the jurisdiction of school admission appeal panels should
continue to be administered by admission authorities for the time being?

4.20. Of the 30 respondents to this question, 21 (70%) agreed that the jurisdiction
of school admission appeal panels should continue to be administered by
admission authorities for the time being. Comments from these respondents
included:

“The position in relation to school admission appeals is fundamentally
different from school exclusion appeals. Whilst, in my view, on principle,
school admission appeals should be within the First-tier Tribunal for
Wales, the practical challenges of incorporating this work into the new
tribunal are such that this should not be part of the first phase of transfers.
It would, however, be useful if the transfer in was not left completely open
ended; and that some indication is given as to timing...” (Sir Gary
Hickinbottom, President of Welsh Tribunals).

“The manner in which admission authorities administer appeals though the
use of independent panel members with the support of a legal clerk results
in robust, consistent and independent decisions. Such appeals are
frequent in nature meaning panel members remain current and familiar
with the principles involved and have the support of an expert legal clerk
on matter of procedure and law when required as well as being able to
impart their local knowledge.” (Flintshire County Council).

“Independent panels are suitably trained and more than capable of hearing
these appeals. Admission authorities and the independent clerks currently
provide a bespoke, personal and sensitive service to appellants in what is
a stressful and emotive process, with an ability to communicate on a very
personal level with appellants and offer flexibility in terms of the hearings
themselves that are heard locally and/or virtually. Admissions decisions
and appeals are time-sensitive, with all parties requiring clarity on
decisions far in advance of the academic year that is subject to appeal,
transferring to the first-tier tribunal would frustrate this process for all
parties.” (Rhondda Cynon Taf CBC Legal Services)

17



4.21. Nine respondents (30%) disagreed with the proposal. Four of these
respondents provided no further comment. Views expressed by some of the
remaining five respondents were as follows:

“We consider now is the time for admissions appeals to be included and
removed from Local Authority decision making. There is an opportunity for
all education decisions to be made by the ETW as an independent judicial
body with specialist expertise across Wales. All Education appeals would
then be under the one umbrella and be seen as fully independent,
managed under one set of rules.” (Judge Jane McConnell, President of
the Education Tribunal for Wales).

“There is an opportunity to enable school admission decisions to be
dovetailed with the special educational needs decisions to ensure that
they are dealt with at the same time or that ‘double-hatted’ panels in the
Education Tribunal are able to consolidate and hear together special
educational needs placement appeals and admission appeals for school
places relating to the same school or the same child/family.” (Anonymous)

“We believe that school admission appeal panels should be transferred to
the First Tier Tribunal — there have been issues with consistency of
approach and decision making for many years in this jurisdiction.” (Former
members of the Committee for Administrative Justice and Tribunals
Wales)

4.22. 13 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 9
Do you agree appeals from school admission appeals panels should be
available on a point of law to the First-tier Tribunal for Wales?

4.23. Of the 29 respondents to this question, 14 (48%) agreed that the appeals from
school admission appeals panels should be available on a point of law to the
First-tier Tribunal for Wales. Views expressed by some of these respondents
were as follows:

“We commend a dedicated appeals route and process. Presently there is
no dedicated appeal route... It is vital that a regulated procedural structure
is created but it must be such that it is readily accessible and
understandable by the lay person as it is noted that complaints about
these decisions are usually brought by carers/parents without legal
representation and can be brought by young people themselves... We
disagree that the grounds of appeal should be limited to a point of law; the
grounds of appeal should be in both fact and law.” (The Bar Council).

18



“This would be an appropriate and helpful link between the school
admission panels and the reformed tribunal system in Wales, until the
panels are fully transferred in.” (Sir Gary Hickinbottom, President of Welsh
Tribunals).

“The right of appeal, on a point of law, against decisions of School
Admission Appeal Panels to the First-tier Tribunal for Wales would
strengthen the independence of the decision making process.” (Valuation
Tribunal for Wales).

4.24. Four of the respondents (14%) partially agreed with the proposal. Views
expressed by some of the respondents were as follows:

“In principle there should be an appeal on a point of law to the Appeal
Tribunal for Wales... We are however concerned about a possible
unintended consequence of such an arrangement namely that where a
pupil wishes to challenge the decision of a panel on a point of law or
procedure it will no longer be possible, as it is at present, to seek judicial
review in the courts. Since Legal Aid is available in relation to proceedings
in the courts but will not be available (it appears) in relation to appeals to
the Appeal Tribunal for Wales this could result in access to justice being
reduced rather than improved.” (Wales Public Law and Human Rights
Association).

“The volume and seasonal nature of these appeal decisions requires quick
and timely decisions at a local level. We agree therefore that these
appeals would not sit well within the First-tier Tribunal for Wales. However,
there is a need for uniformity of approach and transparency in appeal
processes for all school admissions to maintain confidence in the process
in relation to all local authority and independently run admission decisions.
It would be therefore beneficial for the appeals from school admission
appeals panels should follow the same procedure as the appeals from
school exclusion appeal panels.” (Public Service Ombudsman for Wales).

4.25. Of the 29 respondents to this question, nine respondents (31%) disagreed
with the proposal. Two respondents provided no further comments, with
seven respondents providing comments, including:

“We feel that the process is already independent and has the required
tiers to ensure fairness. Parents can refer to the ombudsman, should they
feel unhappy with the independent appeals process, or the lawfulness of a
decision challenged by way of Judicial Review.” (Anonymous).

“They should be included within the new First Tier jurisdiction with an
appeal on a point of law to the Welsh Upper Tribunal. The First Tier
should not be used as an appellate jurisdiction in this manner. This
preserves the distinction between the First Tier Tribunal making factual
findings and basing decisions on these and leaving the Upper Tribunal to
consider errors of law.” (Judge Jane McConnell, President of the
Education Tribunal for Wales).
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“The admission application is the parents' first opportunity in the process,
and the admissions appeal is the second opportunity. To afford a third
opportunity to the first-tier tribunal would be excessive... Further, as
appellants are largely unrepresented in school admission appeals and not
entitled to legal aid, how many appellants would be in a position to identify
a 'point of law', thus it is anticipated that most unsuccessful appellants
would appeal to the first-tier tribunal thus requiring authorities, clerks and
the tribunal service to allocate significant additional resources (that are not
available) to administer the second appeal.” (Rhondda Cynon Taf CBC
Legal Services).

4.26. Two respondents (7%) felt they needed additional information to have an
opinion.

4.27. 14 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Organising the work of the First-tier Tribunal for Wales

Question 10
Do you agree with the initial chamber structure we propose for the First-tier
Tribunal for Wales?

4.28. Of the 31 respondents to this question, 27 (87%) agreed with the initial
chamber structure we proposed for the First-tier Tribunal for Wales. Views
expressed by some of these respondents were as follows:

“Earlier in this consultation response, we stressed the importance of
maintaining expertise, which we are satisfied will be maintained by
adopting a chambers approach. We also recognise the greater
opportunity for chambers to collaborate where there is a synergy in their
casework using the example of the Valuations Tribunal and the
Residential Property Tribunal.” (Propertymark).

“Although no jurisdiction has yet been identified, it also seems sensible to
create a General Regulatory Chamber from the outset in preparation for it
to absorb jurisdictions as they become evident.” (Valuation Tribunal for
Wales).

“The proposed General Chamber...conceivably may never have a
Jurisdiction if new jurisdictions transfer to newly created chambers — but,
that said, there seems good cause for its establishment.” (Dr Huw Evans,
Cardiff Metropolitan University).
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“Yes, although we prefer that the Chamber that will take over the work of
the Mental Health Review Tribunal for Wales should be known as the
“Health and Social Care” Chamber. This would both reflect the fact that
Mental Health is essentially an aspect of health generally and would also
enable the transfer of social care regulation appeals” (Wales Public Law
and Human Rights Association).

4.29. Four respondents (13%) disagreed with the proposal. Three respondents
provided no further comments, with one respondent not agreeing on the
structure in relation to school admission appeals.

4.30. 12 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

The principle for routes of appeal in devolved Welsh legislation

Question 11
Do you agree as a guiding principle, disputes deriving from Welsh law
should be heard in a Welsh judicial institution?

4.31. Of the 31 respondents to this question, 29 (94%) agreed with the proposal.
Views expressed by some of these respondents were as follows:

“Yes but at least bilingually so as to be inclusive of the vast majority of
people living in Wales.” (Anonymous).

“Yes, we agree..., unless there are circumstances that dictate otherwise
identified by the full and detailed analysis of each proposal.” (SNAP
Cymru).

“In principle, yes, but as the MHRTW operates under UK law, not Welsh,
the route of appeal from this tribunal must be the same as the FTT(MH)
as appeals from both jurisdictions are mutually binding. The status quo is
a legal and practical imperative.” (Judge Carolyn Kirby OBE, President of
the Mental Health Review Tribunal for Wales).

“l agree: as a matter of principle, disputes deriving from Welsh law should
be determined by an institution that is ultimately responsible to the people
of Wales, i.e. a judicial institution established in Wales under the laws of
Wales which, whilst independent, is subject to the appropriate scrutiny of
the Senedd. In my view, this a vital principle.” (Sir Gary Hickinbottom,
President of Welsh Tribunals).
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- “This is a sensible and appropriate approach - and should apply at first tier
and appeal levels. Current routes of appeal in relation to devolved
tribunals should be absorbed into the Wales tribunal system (including
social care). In the event of further devolution, this will be assimilated into
‘Welsh law’ — and there will need to be [sic] a accompanying review of
implications for the Wales tribunal system.” (Dr Huw Evans, Cardiff
Metropolitan University).

4.32. Of the 31 respondents to this question, two respondents (6%) disagreed with
the proposal. Both respondents provided no further comment.

4.33. 12 respondents to the consultation questions had no comment / did not wish

to express an opinion on this question.

Question 12
Are there any particular types of dispute under devolved law which you
believe lend themselves particularly well to being resolved by a tribunal?

4.34. 18 respondents named the types of disputes that they felt would lend
themselves to being resolved by a tribunal. These included:

- children’s rights;

- safeguarding;

- Employment issues;

- school admissions and exclusions;

- disability discrimination in schools;

- social care;

- housing disputes, e.g., mobile homes, leasehold/licensed property; and

- planning laws/disputes.

4.35. Additional comments made by these respondents included:

“We believe that this is a good time for a systematic review of the whole
range of powers and services delivered in Wales to establish whether
additional rights of appeal to the new system should be instituted.”
(Former members of the Committee for Administrative Justice and
Tribunals Wales).
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- “We believe that the implementation of the ALN reforms will result in a
breadth of likely disputes that lend themselves to being resolved by
tribunal.” (Kirsten Jones, Wales’ Third Sector Additional Needs Alliance).

- "Propertymark’s favoured legislative model for housing disputes, would be
a dedicated Housing Court. Fundamentally, we believe this would offer
greater access to justice to both landlords and tenants involved in housing
disputes. The most common dispute between these parties is in relation to
when a landlord wishes to seek possession of their property. Possession
claims are currently heard in County Courts and are hampered by poor
performance and delays.” (Propertymark).

4.36. 25 respondents to the consultation questions had no comment / did not name
any particular types of disputes.

The Appeal Tribunal for Wales

Question 13

Do you agree there should be an Appeal Tribunal for Wales?

4.37. Of the 32 respondents to this question, 29 respondents (91%) agreed that
there should be an Appeal Tribunal for Wales. Views expressed by some of
these respondents were as follows:

“In considering this option, concern has been expressed as to the source
of judicial manpower. We anticipate no such problem. There is the ability,
as is recognised in the Consultation Paper, to make use of the practice of
cross ticketed judiciary. This is tried and tested and recognises the breadth
and depth of the judiciary. There is therefore readily available a cohort of
Judges. There is a need now to take this opportunity to correct the
previous deficiencies and encourage and promote good practice. A
specialist Appeal tribunal would address all of these concerns.” (The Bar
Council).

- “DRC Wales agrees that there should be an Appeal Tribunal for Wales,
again in keeping with DRC Wales’ acknowledgment of and support for a
principled and distinctly Welsh approach to dispute resolution. DRC Wales
agrees with the Law Commission that a desire to preserve current appeal
routes must be balanced against a need to ensure that the system is
coherent and works well as a whole, and that it is capable of evolving and
accommodating new appeal routes. DRC Wales believes that this
systematisation and harmonisation of routes to appeal should facilitate the
principled development and use of innovative methods of dispute
resolution.” (Dispute Resolution Centre Wales, Practitioner and Academic
Members).
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4.38.

4.39.

4.40.

4.41.

4.42.

- ‘It appears sensible to create an Appeal Tribunal for Wales, that will be the
appellate body for appeals arising from decisions of the First-tier Tribunal
for Wales, as part of the aim to establish a coherent Welsh judicial system
that is simple and intuitive. However, the Appeal Tribunal for Wales should
not take on jurisdictions where the judiciary lacks confidence that it may
not have the relevant expertise or experience.” (Valuation Tribunals for

Wales).

Two respondents (6%) disagreed with the proposal. One respondent provided
no further comment. One respondent expressed concern about priorities in
Wales and the cost of the reforms.
One respondent (3%) felt they needed additional information to have an
opinion on what impact this proposal would have on tribunal reform as a
whole, given the low number of appeals.
11 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 14

Do you agree the Appeal Tribunal for Wales should be the appellate body
for appeals from the First-tier Tribunal for Wales unless there are
exceptional reasons requiring different provision to be made?

Of the 32 respondents to this question, 27 respondents (85%) agreed with the
proposal. Sir Gary Hickinbottom, President of Welsh Tribunals stated: “The
basis of this proposal is the Law Commission’s recommendation that there be
a clean and cohesive appeal structure. It is an important element of that
structure that users (including respondent arms of government) intuitively
know how and to where an appeal against First-tier Tribunal decisions can be
made. Furthermore, as | have indicated, if appeals go to a single body, this
will assist in the coherent development of the jurisprudence of Wales. Most
development of the law will occur at the Appeal Tribunal level: it is right in
principle and practice that the court at that level is an institution established in
Wales under the laws of Wales, and thus responsible to the people of
Wales.”.

Of the 32 respondents to this question, two respondents (6%) felt that a
different approach would be better for their specific tribunals. Comments from
these respondents were as follows:

- Judge Claire Sharp, President of the Adjudication Panel for Wales (APW)
stated: “If an uniform route must be adopted, could a hybrid scheme be
devised for an Appeal Tribunal for Wales split into two sections — one from
the Upper Tribunal (cross ticketed) for those tribunals currently served in
such a way and the other from the High Court for those where appeal lies
in that direction? The needs of the tribunals and their users are too
diverse to be put into one uniform group... The APW remains of the view
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that appeals from it should remain with the Administrative Court (High
Court). It is not aware of any user or interested party who seeks another
route of appeal other than the High Court.”

Judge Carolyn Kirby OBE, President of the Mental Health Review Tribunal
for Wales stated” “MHRTW requires different provision... The vast
majority of appeals derive from HESC (MH)3. We remain bound by
Jjudgements of the Upper Tribunal. A significant proportion of patients
detained in Wales are normally resident in England, who will be
discharged to England. Any discrepancy between provision could lead to
Human Rights claims against the Welsh Government. It is also unclear
what the route would be following determination of appeals by the Appeal
Tribunal for Wales.”.

4.43. Three respondents (9%) disagreed with the proposal and provided no further
comment.

4.44. 11 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 15

Do you agree jurisdictions should be transferred to the Appeal Tribunal for
Wales over time, and that they should be organised into chambers by
subordinate legislation made by the Welsh Ministers with the concurrence
of the President of Welsh Tribunals?

4.45. Of the 31 respondents to this question, 23 respondents (74%) agreed with the
full proposal. Views expressed by some of the respondents were as follows:

“Yes, but this must be kept to a relatively short timescale such as 1 or 2
years. A longer period will cause confusion for all and be a barrier to
accessing justice.” (Judge Jane McConnell, President of the Education
Tribunal for Wales).

“The phased transfer of jurisdictions to the Appeal Tribunal for Wales at
the appropriate time and when arrangements have been secured to
ensure that the allocated chamber has the appropriate expert resources to
deal with that type of appeal is a sensible proposal. The Appeal Tribunal
for Wales should be organised into chambers and these should be
created by subordinate legislation made by Welsh Ministers following
consultation with the President of Welsh Tribunals and senior members of
the First-tier Tribunal judiciary.” (Valuation Tribunal for Wales).

3 UK First-tier Tribunal’s Health. Education and Social Care Chamber, which is formed into a number of
specialist courts, one of which deals with mental health hearings.
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4.46. Of the 31 respondents to this question, three respondents (10%) agreed that
the jurisdictions should be transferred to the Appeal Tribunal for Wales over
time, but had additional comments regarding it being organised into
chambers:

“In principle yes, though DRC Wales acknowledges that the initial
caseload of the Appeal Tribunal for Wales will be small and relate to
points of law, and that the development of a chamber structure may be
unnecessary for some time as a matter of proportionate and principled
dispute resolution.” (Practitioners and Academics, Dispute Resolution
Centre Wales).

“Decisions as to chambers should be left to subordinate legislation to
preserve flexibility. Concurrence of the PWT is required to prevent undue
pressure and preserve independence. In practice it is assumed the
protocol will be that Welsh Ministers will make chamber divisions on the
recommendation of the PWT.” (Dr Huw Evans, Cardiff Metropolitan
University).

“Whilst | agree that there should be provision for the Appeal Tribunal for
Wales to have chambers, at the outset the workload would not
necessitate any chambers actually being in place: and, in my view,
chambers would not be appropriate... For the present, in my view,
appeals could be best administered without division under the supervision
of the President of Welsh Tribunals (who would in effect be the President
of the Appeal Tribunal for Wales) until the workload makes chambers
appropriate and helpful.” (Sir Gary Hickinbottom, President of Welsh
Tribunals).

4.47. Of the 31 respondents to this question, three respondents (10%) disagreed
with the proposal. They did not provide further comment as to why. Two
respondents (6%) commented that a staged approach to transferring
appellate jurisdictions to the proposed Appeal Tribunal for Wales could cause
confusion as to the routes of appeal applicable in Wales:

“If, by “over time” any substantial delay in transferring jurisdiction is
implied, we would oppose that. Once the Appeal Tribunal is established it
would be a source of great confusion and inconsistency were some
appeals to continue to go to the UK Upper Tribunal.” (Wales Public Law
and Human Rights Association).

“... we are concerned that the proposed staged approach could be a
recipe for confusion, as different appeal routes would exist at different
times... The better approach would be to introduce the proposed appeal
tribunal, with its full jurisdiction and proper designation of routes of appeal,
at the same time. Even if this means that the start date is later than it
might be for some parts of the jurisdiction, this would reduce the potential
for confusion, for divergent approaches to interpretation, and would be
constitutionally neater.” (The Bar Council).

26



4.48.

5.

5.1.

5.2.

5.3.

5.4.

5.5.

12 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Independence

Statutory duty to uphold independence

Question 16

Do you agree with the proposed statutory duty to uphold judicial
independence applying to all those with responsibility for the administration
of justice as that applies to the reformed tribunal systemin Wales?

Of the 31 respondents to this question, 29 (94%) agreed with the proposal for
a statutory duty to uphold judicial independence applying to all those with
responsibility for the administration of justice as that applies to the reformed
tribunal system in Wales.

Many responses were very positive about the proposal. For example, Judge
Jane McConnell, President of the Educational Tribunal for Wales stated:
“Most definitely. It is an imperative step that needs to be clearly established in
advance of the transfer of jurisdictional powers.”

Dr Huw Evans of Cardiff Metropolitan University stated that in addition to the
Welsh Government upholding the independence of Welsh tribunal members,
the Counsel General must defend that independence. He concluded that
Welsh tribunal members must have the support necessary to enable them to
exercise their functions.

SNAP Cymru expressed support for the Law Commission recommendations
of a statutory duty to uphold the independence of the devolved tribunals. They
also agreed with the Thomas Commission’s conclusion that the judiciary and
other institutions must have an independent relationship with the Welsh
Government and Senedd. Several further comments supported fully
accountable judicial independence:

- “We agree with the proposed statutory duty to uphold judicial
independence.” (Propertymark).

- “In order to maintain confidence in the reformed justice system in Wales,
there needs to be a statutory duty to uphold judicial independence.”
(Valuation Tribunal for Wales).

- “This is an essential element of the change.” (Anonymous).

Two respondents (6%) disagreed with the proposal without further comment.
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5.6.

5.7.

5.8.

5.9.

5.10.

5.11.

5.12.

10 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 17

Who do you think should be included on the list of those with responsibility
for the administration of justice as it applies to the reformed tribunal
system in Wales?

This question received 26 responses. Nine of these respondents believed the
First Minister should be included on the list of those with responsibility for the
administration of justice as it applies to the reformed tribunal system in Wales.
10 respondents thought the Counsel General should be included. Two of the
respondents wanted responsibility to extend to all Welsh Ministers.

There was a mixed response to the possibility of inclusion of members of the
Senedd. Five respondents thought they should be included, whereas three
were against their inclusion. One respondent thought it should be a question
for the Senedd and one thought an MS could be included if they had a
relevant responsibility, for example by being a Welsh Minister, rather than that
duty extending to all members of the Senedd per se. The Bar Council saw
difficulty in imposing the duty on members of the Senedd. The Wales Public
Law and Human Rights Association referred to the duties already imposed on
members of the Senedd to act in a way, when legislating, that is compatible
with the independence of the judiciary.

Two respondents thought that some tribunal judges and members should be
subject to the duty to uphold independence. The Bar Council, for example,
suggested this should include: “Leadership judges, and any other judge who
has administrative responsibilities”.

Other suggestions included: the Law Society, Justice Trade Unions, Welsh
Government or Tribunals staff, suitably qualified professionals, a newly
created Minister for Justice, mental health solicitors and the public.

Two respondents stated that they would need further information and one
stated that they did not know.

17 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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5.13.

5.14.

5.15.

5.16.

5.17.

5.18.

5.19.

5.20.

Judicial oath

Question 18

Is there a need for all members of the First-tier Tribunal for Wales and the
Appeal Tribunal for Wales to take an oath or affirmation of their
commitment to uphold judicial independence?

Of the 28 respondents to this question, 20 (72%) agreed there is a need for all
members of the First-tier Tribunal for Wales and the Appeal Tribunal for
Wales to take an oath or affirmation of their commitment to uphold judicial
independence.

Sir Gary Hickinbottom, President of Welsh Tribunals stated: “The judicial oath
and oath of allegiance are each vitally important to the public confidence in
the judiciary and the perception of judicial independence”. Another respondent
described how an oath: “... identifies to the public their commitment to
ensuring justice and fairness.”

Judge Carolyn Kirby OBE, President of the Mental Health Review Tribunal for
Wales, noted that that tribunal has operated without oath or affirmation but
could see the advantage of having an oath or affirmation to assist with
members’ ability to cross-ticket to HM Courts and Tribunals Service. An
additional respondent made a similar point on cross-ticketing.

Four (14%) respondents disagreed, and four (14%) were uncertain or
expressed ambiguity. One respondent wrote that although they did not like the
principle of an oath: “... given the historical and symbolic significance across
the UK's justice systems, and practical significance in terms of the perception
of judicial independence, this is supported.” (Flintshire County Council).

15 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 19
Do you have views on the proposed formulation of the oath or affirmation,
if one is adopted?

16 respondents had a view on the proposed formulation of an oath.

Five respondents mentioned the importance of updating the current judicial
oath and oath of allegiance for modern society.

Other suggestions included: two respondents thought the oath should not
contain any reference to religion; one proposed swearing on the Bible; and
one preferred an affirmation to an oath: “as it allows for multi-faith and no-
faith” (Vale of Glamorgan Local Authority). Two respondents would prefer the
term ‘realm’ not be used, while another thought reference to ‘The King’ could
be divisive.
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5.21.

5.22.

5.23.

5.24.

5.25.

5.26.

5.27.

5.28.

Two respondents thought the formulation applicable in HM Courts and
Tribunals Service could be used, while two other respondents were happy
with the formulation in paragraph 94 of the consultation.

The Wales Public Law and Human Rights Association suggested: "/
swear that | will well and faithfully carry out the duties of the office of _ And
that | will do so justly, impartially and independently, in accordance with the
law.”

27 respondents to the consultation questions had no comment / did not wish
to express an opinion on the proposed formulation the oath.

Structural independence - Tribunals Wales

Question 20

Do you agree with the creation of a statutory body arms-length from Welsh
Government to be responsible for the administration of the new tribunal
system in Wales?

Of the 31 respondents to this question, 29 (94%) agreed with the creation of
an arms-length body from Welsh Government to be responsible for the
administration of the new tribunal system in Wales.

Three of these respondents explicitly stated that this would strengthen the
independence of the tribunals. The Valuation Tribunal for Wales stated, “This
organisational separation is a necessary component in establishing a truly
independent tribunal system for Wales in the eyes of its users. The
organisation, from a judicial and administrative standpoint, will be in [a] much
better position in making its claim that it is not under the influence of any other
organisation.”

Two respondents expressed concern about the term ‘arm’s length’. The
Wales Public Law and Human Rights Association found this term “at best
imprecise and at worst misleading” and preferred “distinct statutory entities so
that the...[body] will be legally independent of the WG”. Another respondent
stated: “more than arm’s length - completely separate. Democratically
appointed not by a minister.” (Anonymous).

Two respondents (6%) disagreed with the creation of an arms-length body.
One commented they: “Do not agree with extra statutory bodies” (Angela
Hopkin), whilst the other described it as: “a waste of tax payer money on an
issue that is a devolution vanity project and not important to the vast majority
of Welsh tax paying citizens” (Anonymous).

12 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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5.29.

5.30.

5.31.

5.32.

5.33.

5.34.

5.35.

Question 21

Do you think the proposed statutory body should be constituted as a
Welsh Government Sponsored Body, as a Non-Ministerial Department, or
something else? Why?

There were 29 respondents to this question.

Nine of these respondents (31%) expressed support for a Non-Ministerial
Department. Three of them noted that this was the recommendation of the
Thomas Commission and of the Law Commission. The remaining six
respondents all stated that this constitution would promote better
independence from Welsh Government.

Six of the respondents (21%) did not express a preference about the type of
statutory body if the independence of the body was guaranteed.

Five of the respondents (17%) thought that the body should be sponsored by
Welsh Government. The Valuation Tribunal for Wales noted that this solution
would: “...provide a greater perception of independence”, whilst: “Staff
conditions of service could be aligned with those of the Civil Service”. Gethin
Jones of the Welsh Justice Unions Group also wanted the body to include
representation of members of Justice Trade Unions.

Five of the respondents (17%) gave a range of other suggestions, as follows:

- “...an independent statutory corporate body similar to the Scottish Courts
and Tribunal Service.” (Wales Public Law and Human Rights Association).

- ‘It should be an independent judicial system - it doesn't need to have any
fancier name that that, it should be very transparent and not top heavy
with a bunch of bureaucrats who add nothing to it.” (Anonymous).

- A separate legal entity: “... at arms’ length from Welsh Government and
with operational responsibility for the administration of the new tribunal
system... [to] deliver the structural separation and independence from
Welsh Government.” (SNAP Cymru).

Of the four remaining respondents (14%), one did not want any statutory
body. Two simply stated “No” and one respondent was unsure.

14 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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5.36.
5.37.

5.38.

5.39.

5.40.

5.41.
5.42.

5.43.
5.44.

Question 22

Do you think the Chair of the Board of the statutory body should be a
Welsh Ministers’ appointment or the President of Welsh Tribunals ex
officio?

There were 25 respondents to this question.

Of the respondents to the question, 15 (60%) thought that the Chair of the
Board of the statutory body should be the President of Welsh Tribunals ex
officio. Several respondents thought this would lead to a more independent
and fair system. The Wales Public Law and Human Rights Association stated:
“Since the function of Tribunals Wales will be to support the judicial functions
of the tribunals it should be under the ultimate supervision of the PWT as ex
officio Chair of the Board.”

Four respondents (16%) did not express a preference for either option and
focused on the need for the appointment to be “democratically elected” and
“... a fair public appointment” which “should not be a political appointment”.

Four respondents (16%) stated “definitely not” or “No” in response to the
question.

One respondent (4%) agreed that the Chair of the Board of the statutory body
should be a Welsh Ministers’ appointment.

One respondent (4%) stated “Yes”in response to the question.

18 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 23
Do you have any other comments on arrangements for the administration
of the new tribunal system at Table 17

There were nine respondents to this question.

Dr Huw Evans of Cardiff Metropolitan University made the following points:

- “Any power of direction by the Welsh Government to Tribunals Wales
(TW) must be limited and strictly necessary.”

- “Giving advice to the Welsh Government can be with respect to

prospective functions (as well as existing functions or, more generally, the
administration of justice in Wales).”
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5.45.

5.46.

5.47.

5.48.

5.49.

- “The need for power for the Welsh Government to step in where TW is in
default is understood but commissioning a work which explores the
circumstances in which this might occur would be beneficial (and which
could then inform policy arrangements and the accompanying subordinate
legislation).”

- ‘It is suggested that TW can appoint committees and delegate powers to
them. What about extending provision to sub-committees? A TW
committee might want to establish a sub-committee conceivably.”

- “Should TW have a general power to do things conducive or incidental to
the discharge of any of its functions? See, eg, Local Government Act
1972, section 111.”

Sir Gary Hickinbottom, President of Welsh Tribunals stated: “... it is clear that
the administrative workload involved in the new statutory body will be
substantial, and will require carefully appropriate staffing and significant
resources in respect of implementation and maintenance.”

Former members of the Committee for Administrative Justice and Tribunals
Wales stated that there would need to be: “... an oversight body with the role
of keeping the work of the new tribunal under review from the point of view of
the user.”

Ceredigion County Council commented: “It is agreed that day-to-day
administration should not sit with ministers.”

The Valuation Tribunal for Wales stated: “The arrangements listed appear to
be comprehensive and cover everything in relation to the administration of the
new tribunal system.”

Comments from the other four respondents were as follows:
- ‘It should be simple, cheap and transparent.” (Anonymous).

- “The new tribunal system must be properly funded and judicial office
holders properly remunerated for their work.” (Anonymous).

- “Care will need to be taken to tailor Regulations to the needs and work of
individual Tribunals, as well as generic Regulations.” (Judge Jane
McConnell, President of the Education Tribunal for Wales).

33



6. The President of Welsh Tribunals

6.1.

6.2.

6.3.

6.4.

6.5.

A judicial role for the President of Welsh Tribunals

Question 24

Do you agree the President of Welsh Tribunals should be the presiding
judge of the First-tier Tribunal for Wales and the Appeal Tribunal for
Wales, able to sit as a judge in those tribunals?

There were 28 respondents to this question. 23 respondents (82%) agreed
that the President of Welsh Tribunals should be the presiding judge of the
First-tier Tribunal for Wales and the Appeal Tribunal for Wales, able to sit as a
judge in those tribunals.

The Valuation Tribunal for Wales stated: “This is a sensible approach and
ensures that the President of Welsh Tribunals continues to have a day-to-day
understanding and appreciation of the jurisdictions for which they have overall
responsibility.” Sir Gary Hickinbottom, President of Welsh Tribunals, also
stated: “It is my very firm view that any judicial leader should sit in the
jurisdictions that they lead”.

Dr Huw Evans of Cardiff Metropolitan University stated: “/t seems wrong in
principle that the PWT should not have the right to sit in proceedings of either
the FTW or the ATW”.

Five of the respondents (18%) disagreed with the proposal. One respondent
thought there should be a different presiding judge for the Appeal process,
while two respondents noted:
“The president should be able to undertake reviews and make decisions
on cases and should not therefore be involved in adjudicating on cases.”
(Anonymous).
- “No - needs to be a degree of separation” (Anonymous).

15 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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6.6.

6.7.

6.8.

6.9.

6.10.

6.11.

6.12.
6.13.

Proposed duties and functions for the President of Welsh Tribunals

Question 25

Do you agree with our proposals to enhance the office of President of
Welsh Tribunals by conferring statutory duties, functions and powers on
the office, as detailed in this white paper?

Of the 29 respondents to this question, 25 (86%) agreed with the proposals to
enhance the office of President of Welsh Tribunals by conferring statutory
duties, functions and powers on the office.

The Valuation Tribunal for Wales stated: “The proposals to confer statutory
duties, functions and powers on the office appear to enhance the office of
President of Welsh Tribunals and again would ensure that a holistic approach
is adopted by the judicial lead of the new tribunal system in Wales.”

Judge Jane McConnell, President of the Educational Tribunal for Wales
stated: “It will not be possible for the President to function independently and
effectively without such legislation”, while another respondent agreed in
principle with enhancing the leadership powers but wanted to see: “more
details around individual powers”.

The Dispute Resolution Centre Wales agreed with the proposals but also
wished to draw attention to the existing statutory requirement for the President
of Welsh Tribunals to have regard to “...the need to develop innovative
methods of resolving disputes that are of a type that may be brought before
those tribunals” (Wales Act 2017, section 60(4)(d)).

Sir Gary Hickinbottom, President of Welsh Tribunals, stated his wish to:
“...emphasise the importance of the function of determining complaints
against members of either of the proposed tribunals lying with the President of
Welsh Tribunals”. Dr Huw Evans of Cardiff Metropolitan University agreed
with the proposal, while noting there needs to be: “clarity about the role”.

Three of the respondents (10.5%) disagreed, with one commenting that:
“separation is required” (Anonymous).

One anonymous respondent (3.5%) commented: “Some, not all”.

14 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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7. Appointments and deployment

7.

7.2.

7.3.

7.4.

7.5.

Proposal

Question 26
Do you agree with our guiding principles for the appointment of members
to the First-tier Tribunal for Wales and the Appeal Tribunal for Wales?

Of the 28 respondents to this question, 23 (82%) agreed with our guiding
principles for the appointment of members to the First-tier Tribunal for Wales
and the Appeal Tribunal for Wales.

The Valuation Tribunal for Wales stated: “The guiding principles for the
appointment of members will protect the independence of the new tribunal
system and ensure fairness, consistency, clarity and transparency of the
appointments process.”

Respondents in agreement also made some further recommendations,
including:

- the potential establishment of a judicial appointments board to be
responsible for the process of appointment of judicial office holders in
Wales; and

- adding a focus on commitment to the delivery of justice in Wales in the
guiding principles.

Five respondents (18%) disagreed with the guiding principles for the
appointment of members to the First-tier Tribunal for Wales and the Appeal
Tribunal for Wales. Of these, 2 respondents did not provide further comment.
One anonymous respondent stated that they wished for members to be:
“...democratically elected and contain a REAL cross section of the population
of Wales”. Another anonymous respondent stated that: “...Jlaw society
accredited mental health solicitors should be given first preference as they
have vast experience of mental health law”, and, finally, Judge Jane
McConnell, President of the Education Tribunal for Wales stated that
appointments should not be made by Welsh Government alone, and
recommended the involvement of the Lady Chief Justice, as a politically
neutral party, to ensure salary rates were the same as those in England and
the non-devolved Welsh jurisdictions.

Of the respondents to the question, 15 had no comment / did not wish to
express a position on this question.
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7.6.

7.7.

7.8.

7.9.

7.10.

7.11.

Proposed arrangements for appointments

Question 27
Do you agree with our proposals for the appointing authority for members
of the new tribunals:

a. except for Chamber Presidents and Deputy Presidents, members
of the First-tier Tribunal for Wales to be appointed by the President
of Welsh Tribunals, and

b. Chamber Presidents and Deputy Presidents of the First-tier
Tribunal for Wales and members of the Appeal Tribunal for Wales
to be appointed by the Welsh Ministers with the concurrence of the
President of Welsh Tribunals.

Of the 28 respondents to this question, 23 (82%) agreed with part a. of the
proposal for appointing authority for members of the new tribunals.

20 of these respondents (71%) also agreed with part b., with one respondent
stating that Chamber Presidents and Deputy Presidents of the First-tier
Tribunal for Wales and members of the Appeal Tribunal for Wales should also
be appointed by the President of Welsh Tribunals. A second responded stated
that the President of Welsh Tribunals should appoint Chamber Presidents.

Respondents in support of the proposal made several recommendations,
including:

a regional selection pool should be created;

- clear and consistent guidelines and a nomination system should sit
alongside the President as appointing authority;

- tribunal members should be equal to First-tier Tribunal colleagues in
England for cross-ticketing purposes both ways;

- the Counsel General should be involved in the process: “...whether
alongside or instead of Welsh Ministers (the latter is the preferred option)
(Dr Huw Evans, Cardiff Metropolitan University).

”

Judge Jane McConnell, President of the Education Tribunal for Wales
referred to the appointment and selection process to identify candidates for
appointment and stated: “An independent Judicial Appointments body needs
to be set up for Wales, starting with the Tribunals Service.” Another
respondent stated that appointees should be elected.

In total, five respondents (18%) disagreed with the proposal.

15 respondents to the consultation questions had no comment / did not wish
to express a position on this question.
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7.12.

7.13.

7.14.

7.15.

Criteria for appointments

Question 28

Do you agree the President of Welsh Tribunals and the Welsh Ministers
when making appointments to the First-tier Tribunal for Wales and the
Appeal Tribunal for Wales should be required to have regard to the need
to encourage diversity in the range of persons appointed?

Of the 32 respondents to this question, 28 (88%) agreed that the President of
Welsh Tribunals and the Welsh Ministers when making appointments to the
First-tier Tribunal for Wales and the Appeal Tribunal for Wales should be
required to have regard to the need to encourage diversity in the range of
persons appointed.

Respondents made additional comments as follows:

- There should be compliance with Welsh Language Standards, with an
assessment of the skills in Welsh required for each appointment
(Anonymous).

- “Appointments made by the JAC are already subject to an assessment of
diversity, which should be considered alongside any requirements of the
President and Welsh Ministers to avoid divergence.” (Judge Carolyn Kirby
OBE, President of the Mental Health Review Tribunal for Wales).

- Several respondents who agreed with the proposal in principle were also
keen to emphasise that ultimately appointment decisions should be based
on merit. Judge Jane McConnell, President of the Education Tribunal for
Wales stated: “Diversity is important. Appointment should always seek the
best qualified candidates who are then properly trained in relation to
issues of diversity, discrimination and bias.”

Four of the respondents (12%) disagreed with the proposal. Two of these
respondents made no further comment. A third, anonymous respondent
stated that appointments should be awarded to the: “... best person for the
Jjob”. The fourth respondent, who was also anonymous, stated: “/ believe that
law society accredited mental health solicitors should be given first preference
as they have vast experience of Mental health law.”

11 respondents to the consultation questions had no comment / did not wish
to express a position on this question.

38



7.16.

7.17.

7.18.

7.19.

7.20.

Question 29

Do you agree eligibility criteria for appointment to the First-tier Tribunal for
Wales and the Appeal Tribunal for Wales should enable the pool of
candidates eligible for appointment to be drawn as widely as possible?

24 out of 32 respondents to this question (75%) agreed that the eligibility
criteria for appointment to the First-tier Tribunal for Wales and the Appeal
Tribunal for Wales should enable the pool of candidates eligible for
appointment to be drawn as widely as possible.

Respondents in agreement also made the following additional comments:

- “If an appointment is appropriate, for example, to be opened to Chartered
Legal Executives then they should not be excluded.” (Wales Public Law
and Human Rights Association).

- Appointees should also have the “relevant knowledge and experience”
(Anonymous).

- “For maximum flexibility in respect of PQE [post-qualification experience],
the words “... or equivalent” could be included, which would capture (e.g.)
academics and in-house lawyers who might not otherwise be captured.”
(Sir Gary Hickinbottom, President of Welsh Tribunals).

Three respondents (9%) disagreed with the proposal. Two of these
respondents did not provide further comment and the third anonymous
respondent made specific reference to the appointment of mental health
solicitors in relation to Mental Health Law.

Five respondents (16%) did not directly agree or disagree, but highlighted
specific areas they felt were significant, including:

- compliance with Welsh Language Standards;

- having the same criteria as comparative jurisdictions to ensure cross-
ticketing is not compromised;

- current criteria undergoing an urgent review to enable, “...the appointment
of those suitably qualified but from a non-typical background.” (Judge Jane
McConnell, President of Education Tribunal for Wales).

11 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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7.21.

7.22.

7.23.

7.24.

7.25.

Terms and conditions of appointment

Question 30
Do you agree the Welsh Ministers should set terms and conditions of
appointment of members of the new tribunal service?

19 out of the 28 respondents to this question (68%) agreed the Welsh
Ministers should set terms and conditions of appointment of members of the
new tribunal service.

Respondents who agreed made the following comments:

- The importance of terms and conditions was flagged by several
respondents, including Sir Gary Hickinbottom, President of Welsh
Tribunals, who stated: “...it is important that the terms and conditions of
tribunal members are at least moderated, so that (e.g.) a member does
not prefer one jurisdiction to another on pay and T&C grounds alone.”

- As part of the terms and conditions, “...there should be a requirement for
annual training and three yearly appraisals.” (Former members of the
Committee for Administrative Justice and Tribunals Wales).

- The Counsel General and President of Welsh Tribunals should inform the
process.

Five respondents (18%) did not directly agree or disagree, but highlighted
specific areas they felt were significant, including:

- There should be public consultation and previous users to input on
steering groups.

- The Adjudication Panel for Wales maintained a neutral stance, but
questioned whether the President of Welsh Tribunals should: “...be given
a role, or consulted, about terms and conditions.”

- “The terms and conditions of appointment should be the same as
comparative jurisdictions to preserve members’ ability to cross-ticket.”
(Judge Carolyn Kirby OBE, President of the Mental Health Review
Tribunal for Wales).

Four respondents (14%) disagreed with the proposal. One of these provided
further comment as follows: “Pay and conditions need to reflect those in the
non-devolved courts and tribunals. A commission to make judicial
appointments without any possibility of Welsh Government or political
influence is required.” (Judge Jane McConnell, President of Education
Tribunal for Wales).

15 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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Deployment

Question 31
Do you agree to there continuing to be a system of cross-deployment for
judicial, legal and non-legal members in the new tribunal system?

7.26.

7.27.

7.28.

7.29.

7.30.

7.31.

Of the 29 respondents to this question, 24 (83%) agreed to a continuing
system of cross-deployment for judicial, legal and non-legal members in the
new tribunal system.

The benefits of this approach outlined by these respondents included:
increasing the appeal of becoming a tribunal member; an opportunity for
members to broaden their experience; and an efficient use of resource. It was
also flagged that cross-deployment: “should be carefully monitored to ensure
appropriate procedures and practices continue to be adopted in each
Jurisdiction.” (DRC Wales).

Five respondents (17%) disagreed with continuing this approach. Three of
these respondents made no further comment, but two respondents shared
concerns about a potential lack of independence and the need for individuals
to have the required skills in each area.
14 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
The appointment of the President of Welsh Tribunals

Question 32

Do you think the appointment processes for the President of Welsh
Tribunals should change in any way as part of the proposed reforms set
out in the white paper?

Of the 26 respondents to this question, 13 (50%) agreed that the appointment
processes for the President of Welsh Tribunals should change as part of the
proposed reforms set out in the White Paper.

Views expressed by some of these respondents were as follows:

- “..for the reasons set out in the White Paper, the Lord Chancellor has no
legitimate interest in the appointment. If not by Royal Warrant, the
appointment should be by the Welsh Ministers with the approval of the
Chief Justice, as proposed in the White Paper.” (Sir Gary Hickinbottom,
President of Welsh Tribunals).

- “If Wales is aiming to have a separate judicial system then to have the
Lord Chancellor appoint the President of Welsh Tribunals is a backward
step when there is an opportunity to achieve change now. An independent
commission to recommend judicial appointments without any possibility of
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Welsh Government or political influence is required. The appointment
should then be made by the Lady Chief Justice.” (Judge Jane McConnell,
President of the Education Tribunal for Wales).

- “The APW agrees with the white paper — the Lord Chancellor should not
appoint any judge in a devolved jurisdiction.” (Judge Claire Sharp,
President of the Adjudication Panel for Wales).

- “The President of Welsh Tribunals should be appointed by Welsh Ministers
with the Lord Chief Justice of England and Wales being a consultee in the
process.” (Valuation Tribunal for Wales).

- The appointment should be made by peers, not the government.

7.32. Seven respondents (27%) disagreed with the proposal that the appointment
processes for the President of Welsh Tribunals should change in any way.
One of these respondents commented as follows: “Change is not necessary
at the moment. If the whole legal system in Wales were in time to be further
devolved that would be the time to change these rules.” (Former members of
the Committee for Administrative Justice and Tribunals Wales).

7.33. Four respondents (15%) did not directly agree or disagree with the question.
Two of them commented as follows:

- “Appointments should retain parity with other senior judges to ensure
credibility within the judiciary.” (Judge Carolyn Kirby OBE, President of
MHRTW).

- “We think the process should be reviewed regularly.” (Vale of Glamorgan
Local Authority).

7.34. Two respondents (8%) said they were unsure.

7.35. 17 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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8. Complaints and discipline

8.1.

8.2.

Complaints about tribunal members

Question 33

Do you agree with our proposals for managing complaints and making
disciplinary decisions about members of the First-tier Tribunal for Wales
and the Appeal Tribunal for Wales?

Of the 28 respondents to this question, 23 (82%) agreed with our proposals
for managing complaints and making disciplinary decisions about members of
the First-tier Tribunal for Wales and the Appeal Tribunal for Wales.

Some respondents stated that uniformity across the jurisdictions was
required. There were also some recommendations about the approach, as
follows:

“For First-tier Tribunal for Wales Judges, the relevant Chamber President
should determine whether there is any complaint of conduct made; and, if
there is, with the President of Welsh Tribunal’s approval, appoint someone
to investigate. That person may be a judge or retired judge: and will often
be the President of another chamber... | agree with the proposals in
respect of the sanction of dismissal.” (Sir Gary Hickinbottom, President of
Welsh Tribunals).

This respondent was partly in agreement: “Further consideration will be
needed as to how to deal with complaints against a member who has been
cross-deployed i.e. does the chamber President investigate the complaint
in respect of one of their members where the complaint regarding conduct
has arisen whilst that member has been sitting as a member in a different
chamber. Upon receipt of an investigator’s report and recommendations, it
is appropriate that the President of Welsh Tribunals is responsible for the
discipline and/or dismissal of that member, with the dismissal of chamber
Presidents or Deputies requiring the agreement of Welsh Ministers. For
the Appeal Tribunal for Wales, it is considered that there is no reason why
the President of Welsh Tribunals should not conduct the investigation and
make recommendations regarding the discipline and/or dismissal of that
member and that the decision on further action should lie with Welsh
Ministers.” (Valuation Tribunal for Wales).
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8.3.

8.4.

8.5.

Three respondents (11%) disagreed with the proposal. Two of these
respondents made no further comment. The Bar Council expressed concern:
“that the proposals for dismissing members of the tribunal are insufficient to
safeguard members’ independence properly” for a number of reasons
including: “members of the first-tier tribunal, who will be the primary fact-
finders, should enjoy the same protection for their independence, as members
of the appellate tribunal”, the decision to dismiss should not be made by one
person and ‘“in the event of a disagreement between the First Minister and the
President, to allow the former’s view to prevail would increase the risk of
dismissals being politically motivated”.

Two respondents (7%) did not directly agree or disagree with the question,
stating that a robust/simple process was needed.

15 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 34
Do you agree with the proposed investigatory role for an independent body
or person? Who do you think that body or person should be?

8.6.

8.7.

8.8.

Of the 28 respondents to this question, 23 (82%) agreed with the proposed
investigatory role for an independent body or person.

These respondents made several suggestions about who that independent
body or person should be, including:

- An ombudsman, such as The Public Services Ombudsman for Wales
(three respondents).

- The Judicial Conduct Investigations Office (seven respondents).

- A person or body who was: democratically appointed/appointed by public
consultation/appointed by Justice trade unions (three respondents).

- A Wales-specific entity (two respondents).

Three respondents (11%) disagreed with the proposed investigatory role for
an independent body or person. Two of these respondents made no further
comment. The third respondent reiterated their response to the previous
question that: “...the President of Welsh Tribunals could perform the
investigatory role and make recommendations for disciplinary action in
respect of members of the Appeal Tribunal for Wales. Welsh Ministers would
then be responsible for determining the appropriate disciplinary action.”
(Valuation Tribunal for Wales).
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8.9.

8.10.

8.11.

8.12.

8.13.

8.14.

8.15.

Two respondents (7%) said they were unsure.

15 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Complaints about the administration of the new tribunal system

Question 35
Do you agree with our proposals for the management of complaints about
the administration of the new tribunal system?

Of the 29 respondents to this question, 25 (86%) agreed with our proposals
for the management of complaints about the administration of the new tribunal
system.

Two of these respondents stated explicitly that they agreed with the White
Paper proposal for Tribunals Wales to be in the jurisdiction of the Public
Services Ombudsman for Wales in relation to the exercise of its functions to
deliver the tribunal system in Wales. The Public Services Ombudsman for
Wales also stated: “We welcome the acknowledgment in the White Paper that
it would be appropriate for the complaints about the administration of the new
tribunal system to be handled by our office. As such, we would expect to work
with the new body in our role as Complaints Standards Authority for Wales to
ensure that it adopts our model complaints policy and procedure. However,
we want to emphasise that it would be beneficial for the Regulatory Impact
Assessment (RIA) to clarify what impact on our complaint volumes would be
expected following this jurisdictional change. Even if the impact was to be
deemed negligible, we believe that the RIA should provide reassurance that
the impact had been considered.”.

Three respondents (10%) disagreed with the proposal. Two of these
respondents made no further comment. The third respondent reiterated their
view that: “the President of Welsh Tribunals could perform the investigatory
role and make recommendations for disciplinary action in respect of members
of the Appeal Tribunal for Wales. Welsh Ministers would then be responsible
for determining the appropriate disciplinary action.” (Valuation Tribunal for
Wales).

One anonymous respondent did not directly agree or disagree with the
question, suggesting that the management of complaints should be “kept
simple”.

14 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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9. Procedural Rules

9.1.

9.2.

9.3.

A Tribunal Procedure Committee for Wales

Question 36

Do you agree with the creation of a statutory committee with responsibility
for developing Tribunal Procedure Rules, as detailed in paragraphs 173-
177 [of the White Paper]?

Of the 30 respondents to this question, 25 (83%) agreed with the proposal to
create a statutory committee with responsibility for developing Tribunal
Procedure Rules.

A small number of the respondents who agreed with the proposal flagged
certain issues, as follows:

“Whilst | agree that the President of Welsh Tribunals should be the Chair
of the Tribunal Procedure Committee for Wales, it is likely that the
rationalisation of the various jurisdictional procedural rules (envisaged in
the White Paper: see paragraphs 186-191) will involve substantial time
during the initial years of the new tribunals. However, if necessary, that
could be accomplished with the assistance of delegation (already provided
for in the White Paper proposals).” (Sir Gary Hickinbottom, President of
Welsh Tribunals).

“The committee must also be sufficiently resourced (including a secretariat
which is exclusively available to the committee). It is proposed that
committee members will be unremunerated. This seems wrong. It is
exclusionary (and possibly discriminatory) — it restricts the pool of potential
candidates.” (Dr Huw Evans, Cardiff Metropolitan University).

Five respondents (17%) disagreed with the proposal. Two of these
respondents made no further comment. The other three respondents
commented as follows:

Judge Carolyn Kirby OBE, President of the Mental Health Review Tribunal
for Wales said that they considered the proposal: “...to be an overly
elaborate means of updating procedural rules. In practice, the TPC would
only be dealing with provision of service of documents and rules on remote
hearings (para 189 (c) and (e)). The remaining matters (para 189 (a), (b)
and (d)) remain relatively static.”

“We think that a rules committee of about 9 — 12 members, meeting
regularly and needing considerable administrative support would be too
cumbersome and bureaucratic. Rules should be made by the PWT, with
the concurrence of the WMs and after consulting the Chamber Presidents
and other appropriate persons...” (Wales Public Law Human Rights
Association).
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9.4.

9.5.

9.6.

13 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Power to make procedural rules

Question 37
Do you agree with the proposed exercise of the power to make the tribunal
procedural rules?

Of the 30 respondents to this question, 26 (87%) agreed with the proposed
exercise of the power to make the tribunal procedural rules.

In addition, some of these respondents highlighted particular points:

Judge Claire Sharp, President of the Adjudication Panel for Wales stated:
“Rules should not be imposed on a Tribunal in the face of a veto from its
Judicial lead, who is best placed to consider the needs of their tribunal. The
Rules are likely to have to only deal with very general issues as the
tribunals differ greatly...”.

- The Valuation Tribunals Wales stated: “The Tribunal Procedure Rules of
the devolved tribunals should be made by the President of Welsh
Tribunals, in a form agreed by a majority of the Tribunal Procedure
Committee for Wales, and subject to being approved by the Welsh
Ministers. Statutory provision for this procedure should be enough without
the need for the rules to be enshrined within statutory instrument, which
will only serve to delay implementation and changes to these rules...”.

- “...if members of the committee are not salaried then they should be fee
paid pro-rata for their time as well as for their expenses.” (Judge Richard
Payne, President of the Residential Property Tribunal).

9.7. Four respondents (13%) disagreed with the proposal. Two of these
respondents made no further comment. The other two respondents
reiterated their points made to the previous question, which are captured
under Question 36.

9.8. 13 respondents to the consultation questions had no comment / did not
wish to express an opinion on this question.
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9.9.

9.10.

9.11.

9.12.

Standardising procedure rules

Question 38

Do you agree with the Tribunal Procedure Rules Committee developing
common procedural rules across the new tribunal system whilst
recognising and accommodating the unique characteristics of each
jurisdiction?

Of the 30 respondents to this question, 26 (87%) agreed with the Tribunal
Procedure Rules Committee developing common procedural rules across the
new tribunal system whilst recognising and accommodating the unique
characteristics of each jurisdiction.

In addition, some of these respondents highlighted the following points:

- ‘It would be helpful for there to be provision for certain basic case
management decisions to be made administratively without the need for
formal application or referral to a Judge.” (Flintshire Council).

- “The chambers into which jurisdictions are organised should have bespoke
rules recognising the unique characteristics and needs of their respective
jurisdictions.” (Valuation Tribunal for Wales).

- “...care will need to be taken over this to ensure that the current Tribunals
are still able to operate and manage cases effectively.” (Judge Jane
McConnell, President of the Education Tribunal for Wales).

Four respondents (13%) disagreed with the proposal. Two of these
respondents made no further comment. The other two respondents reiterated
their points made to a previous question, which are captured for Question 36.

13 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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9.13.

9.14.

Question 39
Do you agree with our proposal that the Tribunal Procedure Rules of the
First-tier Tribunal for Wales and the Appeal Tribunal for Wales should
include the following matters:

a. an overriding objective

b. a duty of the parties to cooperate with each other and the tribunal
c. provision for service of documents by electronic means

d. a power for the First-tier Tribunal for Wales to review its own
decisions, and

e. rules on remote hearings.

Of the 31 respondents to this question, 27 (87%) agreed with our proposal

that the Tribunal Procedure Rules of the First-tier Tribunal for Wales and the

Appeal Tribunal for Wales should include all or some of the matters listed.

Some of the respondents who agreed with the proposal made specific
recommendations or flagged certain concerns, as follows:

“With regard to the rules covering electronic service of documents and
remote hearings, it is important that tribunal users who cannot, or decide
not to, participate digitally continue to be provided with alternative ways to
access the judicial system; these alternatives should be as good as those
offered online.” (Valuation Tribunal for Wales.) This view was echoed by
other respondents.

“...the grounds on which review can be sought should be restricted, in the
now usual way, to circumstances in which no tribunal could have reached
the decision on the available evidence, there is material fresh evidence or
there has been serious material procedural error.” (Sir Gary Hickinbottom,
President of Welsh Tribunals).

“It is envisaged that a duty to co-operate may (conceivably) cause tension
with another duty (eg, a lawyer will have a professional duty to her/his/their
client). A duty to co-operate could be framed in such a way to take account
of other duties.” (Dr Huw Evans, Cardiff Metropolitan University).

“We do believe, however, that the Tribunal should have a power, of its own
motion, (after giving parties an opportunity to make representations) to
correct obvious errors which come to its attention. We believe that the
Rules should include an express objective of treating the two languages on
a basis of equality.” (Wales Public Law and Human Rights Association).

“We believe they should also include a statement of the principles of

administrative justice to provide context to the rules.” (Former members of
the Committee for Administrative Justice and Tribunals Wales).
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- “With respect to the First-tier Tribunal for Wales having the power to review
its own decisions, we note, from the perspective of proportionate dispute
resolution, that whilst this could lead to the early correction of errors swiftly
and within the tribunals’ system, it also adds an extra-layer of review with
the potential to create burdensome workloads and some ‘satellite litigation’
around the conditions of its availability.” (Dispute Resolution Centre Wales -
Practitioner and Academic Members only).

9.15. Two respondents (6.5%) disagreed with the proposal and made no further
comment.

9.16. Two respondents (6.5%) did not directly agree or disagree with the question,
but made the following points:

- The Archives and Records Association for UK and Ireland highlighted the
need for information to be published and accessible, with robust
arrangements for record keeping and preservation of records of historic
value.

- The continuation of remote hearings (Anonymous).

9.17. 12 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

10. Bringing justice closer to the people of Wales

Strengthening the justice system under the current constitutional
settlement

Question 40

Do you agree the operation of civil and administrative justice in Wales
should be kept under review? And, if so, how should this be done?

10.1. Of the 29 respondents to this question, 25 (86%) agreed that the operation of
civil and administrative justice in Wales should be kept under review.

10.2. In terms of how this should be done, these respondents made the following
points:

- Several respondents recommended frequent monitoring at set points in
time with regular reporting.

- The Law Council for Wales was recommended by some respondents,
others considered the best forum needs further consideration.
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10.3.

10.4.

10.5.

Several respondents recommended an independent body, like “...the
former Committee on Administrative Justice and Tribunals in Wales”
(Wales Public Law and Human Rights Association), or “... the AJTC’s
Welsh Committee or the Committee for Administrative Justice and
Tribunals in Wales (CAJTW)” (Former members of the Committee for
Administrative Justice and Tribunals Wales).

The Public Services Ombudsman for Wales stated: “...it could be only
beneficial to ensure that the President of the Welsh Tribunals, our office as
well as any other stakeholders involved in delivery of administrative justice
communicate regularly to continuously evaluate how the system delivers for
the people of Wales.”

“We agree with the Thomas commission method as long as those providing
a case friend service, mediation and dispute resolution are quality assured
and funded appropriately to carry out what can often be complex and time
consuming casework.” (SNAP Cymru).

Two respondents (7%) did not directly agree or disagree with the question.
One stated that end users should be involved. The other respondent
(Dispute Resolution Centre Wales - Practitioner and Academic Members
only) stated that they had a direct role to play in the review process as
follows: “Whilst an independent entity, DRC Wales draws its inspiration and
support from the Law Council of Wales, which has been instrumental in
convening a group of leading dispute resolution practitioners with a
particular interest in promoting dispute resolution in the Welsh context.
DRC Wales is led by a Board that is interdisciplinary, comprising dispute
resolution professionals drawn from the law, academia, government, public,
third, and legal sectors, and Welsh judiciary. DRC Wales conducts its
activities under three core themes: promotion, education, and research; co-
ordination; and supervision/oversight.”

Two respondents (7%) disagreed with the proposal, citing other priorities in
Wales at this time than the devolution of justice, such as the NHS, transport
and infrastructure.

14 respondents to the consultation questions had no comment / did not
wish to express an opinion on this question.
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11. Welsh Language

11.1.

11.2.

Effects of the proposed reforms on the Welsh language

Question 41

We would like to know your views on the effects that our proposed reforms
to devolved tribunals in Wales to create a unified, coherent tribunal system
comprising of the First-tier Tribunal for Wales and the Appeal Tribunal for
Wales would have on the Welsh language, specifically:

i. on opportunities for people to use Welsh and
il on treating the Welsh language no less favourably than English.

What effects do you think there would be? How could positive effects be
increased, or negative effects be mitigated?

Of the 27 respondents to this question, 10 (37%) commented on the positive
effects that our proposed reforms to devolved tribunals in Wales to create a
unified, coherent tribunal system comprising of the First-tier Tribunal for
Wales and the Appeal Tribunal for Wales would have on the Welsh language.
The benefits these respondents felt the reforms would bring were outlined as
follows:

- Increased opportunities for people to use Welsh.

- Cymdeithas Cyfieithwyr Cymru stated, “The creation of an appeal system in
Wales for the first tier is a positive step and gives Welsh speakers positive
signals that the language can be used through the tribunal system. The
experience of the Courts and Tribunals Service in trying to list judicial
review cases or from the court of appeal in Wales where the root cause is
related to the language or Wales demonstrates the importance of keeping
arrangements like this within Welsh borders.”

- The Chartered Institute of Linguists and The Institute of Translation and
Interpreting welcomed the reforms, stating: “Anything which sustains and
further embeds bilingualism and indeed muiltilingualism is to be welcomed,
given the intrinsic cultural value of languages and their utility in all manner
of working and life contexts. The Welsh Government deserves full credit for
its innovative and impactful support for Welsh language services.” The
need to support speakers of other languages who did not have adequate
English or Welsh was also emphasised.

For these benefits to be realised, the importance of both recruiting Welsh
speaking members with the relevant experience and expertise, and cross-
ticketing Welsh speaking members across other jurisdictions where possible,
was raised by some of these respondents.
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11.3. Three respondents (11%) did not think that the proposed reforms would make
a difference with regards to the Welsh language. The reasons given were as
follows:

11.4.

11.5.

“...the opportunity for people to use Welsh is already actively encouraged
within MHRTW and there is no suggestion that the Welsh language is
treated any less favourably that than English.” (Judge Carolyn Kirby OBE,
President of MHRTW).

“Within the ETW there has always been a full opportunity for the Welsh
language to be used at all stages in the process, and Welsh has equal
priority with English. Users of the Tribunal rarely seek to conduct the
proceedings in Welsh. However, Welsh is available and stated to be
available to support an appellant or claimant’s choice.” (Judge Jane
McConnell, President of the Education Tribunal for Wales).

Two respondents shared their views on some of the negative effects the
proposed reforms could bring, as follows:

“... not all workers are fluent in Welsh. ALN Welsh speaking Counsel are
very limited There are discrepancies between north and south Welsh
language Also, this would limit senior judicial posts. Would Welsh language
essential delay matters/listings? Live translation services should/would
need to be available.” (Anonymous).

A respondent who wished to remain anonymous stated that there would be
negative impacts unless changes were made to the Welsh Language
Standards Regulations already set out by the Welsh Ministers. The reason
provided for these negative impacts was that the operating standards listed
in Regulations No. 4 are not currently applicable to several of the tribunals
listed in the proposed structure.

11 respondents (41%) did not directly share their view on the effects, but
made the following comments:

“All documents and tribunal hearings should be available in language of
choice.” (Ceredigion County Council).

Dr Huw Evans of Cardiff Metropolitan University stated: “As well as
language equality, the subject raises: ...Rule of law issues (eg, access to
justice). ...Human rights issues (article 10 ECHR (freedom of expression)
and article 14 ECHR (Prohibition of discrimination in enjoyment of ECHR
rights). ...Presumably, there will be engagement with the Welsh Language
Commissioner. There is no reason why the Wales tribunal system should
not embrace the Welsh language. Resourcing is key.”

“The provisions of the Welsh Language Act 1993 regarding the equal

status of Welsh and English in the courts and tribunals of Wales will apply.”
(The Bar Council).
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- Three respondents shared their views about why they did not think the
Welsh language should be treated no less favourably than English.
Reasons given included concerns about cost and a lack of Welsh speakers
in Wales.

- “The RPTW currently treats Welsh and English equally and encourages the
use of Welsh. Opportunities to use Welsh are currently clearly available
and promoted.’ (Judge Richard Payne, President of the Residential
Property Tribunal).

- “In formulating rules that ensure the status of the language and making
sure that the membership of the tribunals reflects the different areas within
Wales.... Welsh cases should be decided in Wales, whenever possible”
(Anonymous).

11.6. Section 13 (Responses beyond the consultation questions) captures
comments made in a letter from the Welsh Language Commissioner, Efa
Gruffudd Jones, and by email from Judge lwan Jenkins, President of the
Welsh Language Tribunal.

11.7. 16 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.

Question 42
Please also explain how you believe the proposed reforms could be
formulated or changed so as to have:

i. positive effects or increased positive effects on opportunities for
people to use the Welsh language and on treating the Welsh
language no less favourably than the English language, and

il no adverse effects on opportunities for people to use the Welsh
language and on treating the Welsh language no less favourably
than the English language.

11.8. 16 responses to this question were received.

11.9. Views expressed by some of these respondents were as follows:

- The need for adequate translation services and bilingual staff to enable
tribunals to operate effectively in Welsh.

- ‘It should be ensured that the Welsh Language Standards Regulations are
amended or created afresh by Welsh Ministers to ensure that any new
body established complies with the Welsh Language Standards.”
(Anonymous).

54



- “As part of your New Tribunal System for Wales we would urge you to
commit not only to treating the Welsh language no less favourably than
English, but to supporting other languages and to safeguarding other
communities in Wales who do not have an adequate command of either
Welsh or English. The Welsh Government’s commitment to a more equal
Wales, as set out in the Well-being of Future Generations (Wales) Act,
would be strengthened by this action, and many disadvantaged people
would be guaranteed access to fair, safe and equal treatment under the law
through the professional support of a properly qualified interpreter with the
necessary language skills.” (The Chartered Institute of Linguists; The
Institute of Translation and Interpreting).

- “Ensuring that an active offer is made to all people appearing in a Devolved
Tribunal, so they can speak Welsh or have a translation into Welsh, would
increase the chances that someone would want to use the language in a
legal environment. Emphasising that there would be no negative impact
from using the language (in terms of timing or perception) would also
increase the likelihood of someone using the language. Indeed, it should be
made clear that use of the language is welcomed, and that it is widely used
within His Majesty’'s Courts and Tribunals Service. A video demonstrating
how the two languages of Wales are intertwined within the justice system
would help make people feel more comfortable using Welsh.” (Cymdeithas
Cyfieithwyr Cymru).

11.10. One respondent said they were unsure.

11.11. Eight respondents said they had nothing further to add to what they had
already stated for Question 41 or repeated their response to this question.

11.12. 19 respondents to the consultation questions had no comment / did not wish
to express an opinion on this question.
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12. Additional comments

12.1.

12.2.

Question 43

We have asked a number of specific questions. If you have any related
issues which we have not specifically addressed, please use this space to
report them:

15 respondents used this question to share their views on a range of aspects
relating to the consultation.

Some respondents commented on some of the broader aspects affecting the
reforms, as follows:

“Devolution of Justice including the Tribunal system is a vital progressive
step for both delivering justice but also efficiency for Justice workers.”
(Gethin Jones, Welsh Justice Unions Group).

The Archives and Records Association (ARA), UK and Ireland reiterated its
points about the management and preservation of records, as well as
clarifying the status of new and legacy records. It also added: “ARA also
believes that the matters to be considered when developing rules for the
First Tier Tribunal and the Appeal Tribunal should include whether and in
what form records of tribunal proceedings should be published in order to
ensure public confidence in the balance privacy and data protection
considerations with transparency of the workings of the tribunal system.”

“In my view, the White Paper addresses all the relevant issues. Like my
predecessor as President of Welsh Tribunals Sir Wyn Williams, | am fully
supportive of the principles upon which these reforms are based and (as
will appear from the above) fully supportive of the proposals made in the
White Paper... | would add only a short comment about implementation of
the proposals, upon which the White Paper (understandably) has not asked
for comment. Leaving aside any costs of implementation — and | note that
the current Welsh Tribunals Unit is small and it is likely to need further
resources to enable implementation — the reform of the Welsh Tribunals
will, in due course, require consideration of the infrastructure in terms of
buildings, IT etc. Of course, this will be a substantial challenge — but | am
confident that, by looking at these issues in a different and innovative way,
we will be able to provide the people of Wales with an effective and
accessible justice system at reasonable and proportionate cost.” (Sir Gary
Hickinbottom, President of Welsh Tribunals).

“It has not been expressly covered but it is assumed the Wales tribunal
system would be linked to the court system (eg, provision of appeal from
the ATW to the Court of Appeal).” (Dr Huw Evans, Cardiff Metropolitan
University).
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- DRC Wales proposes to work with any Tribunal Procedure Committee
established, the President of Welsh Tribunals, and the broader
administration of the new tribunals system, to encourage the active
embrace of alternative/innovative methods of dispute resolution (where
appropriate to particular jurisdictions).” (Dispute Resolution Centre Wales -
Practitioner and Academic Members only)

12.3. Some respondents made comments relating to a specific current tribunal, as
follows:

“Include all ALN 2021 matters including colleges in legislation and up to
age of 25 years to appeal to Tribunal rather than current Crown court”
(Anonymous).

- ‘I believe that the system for appointing legal members is seriously flawed
at present as solicitors with no experience in mental health law are
appointed. | believe that law society accredited mental health solicitors
should only be appointed as they have vast experience of Mental health
law.” (Anonymous).

- “The new system must have the flexibility to truly meet the needs of
children and young people with ALN including those lacking capacity.
Appropriate quality assurance mechanisms should be in place to ensure
identified representatives’ suitability to undertake the roles assigned to
them. The system must equally ensure that representatives (including
parents) are appropriately informed and supported to understand their legal
entitlements.” (Wales’ Third Sector Additional Needs Alliance [TSANA]).

- “We have a concern about how the new tribunal service is to be accessed
by tribunal users... It is vital, that proper funding for legal advice and
representation is available. At present, there is a difference in legal aid
rules, depending on which tribunal is appealed to... Only Legal Help is
available in the ETW which does not include funding for representation but
for the preparation of a case... A comprehensive, separate legal aid system
must be developed in Wales to enable legal support and representation in
cases brought to the ETW.” (Judge Jane McConnell, President of the
Education Tribunal for Wales).

- “We believe that for these reforms to fully work in the interests of the
people of Wales there also needs to be: ongoing academic research at
centres of excellence in Welsh universities; improvements to original
decision making; better awareness of the principles of administrative justice
by all decision makers and administrators in Wales; and an effective but
distinct human resources function as part of the new tribunal.” (Members of
the Committee for Administrative Justice and Tribunals Wales).

12.4. Two respondents reiterated their concerns about priorities in Wales and the
cost of the reforms.
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13. Responses beyond the consultation questions

13.1.

13.2.

13.3.

13.4.

The names of the tribunals

Some of the consultation respondents made comments about the proposed
names of the tribunals contained within the White Paper. These comments
were as follows:

- ‘... confusion may arise with the name “First Tier Tribunal for Wales”, which
is very close to the “First Tier Tribunal for England and Wales”.” (Judge
Claire Sharp, President of the Adjudication Panel for Wales).

- ‘... I do not necessarily agree that “The First-tier Tribunal for Wales” and
“The Appeal Tribunal for Wales” are the optimal names for the two
proposed tribunals. | consider that this is a matter that should be the
subject of further consideration (and, possibly, consultation) with a view to
the names being, not only appropriately descriptive, but as short and simple
as practically possible.’ (Sir Gary Hickinbottom, President of Welsh
Tribunals).

- ‘We believe that in the interests of clarity and simplicity the first instance
tribunal should be known as the Administrative Tribunal for Wales
(“Tribiwnlys Gweinyddol Cymru”) and the appeal tribunal as the Appeal
Tribunal for Wales (“Tribiwnlys Apél Cymru”).” (Wales Public Law and
Human Rights Association).

- ‘A name that is distinctive from the existing Anglo-Welsh tribunal system
will indicate better the distinctly Welsh identity of the Welsh tribunal... A
number of options exist: Our preferred option would be the “Welsh
Tribunal”.’ (The Bar Council).

Several respondents did not respond directly to the consultation questions
and submitted their views via email, letter, or a paper instead. A summary of
these responses is below.

Equality, diversity and inclusion

Several organisations submitted statements which highlighted significant
aspects relating to equality, diversity and inclusion.

The Equality and Human Rights Commission submitted a paper which
included the following comments:

- The continuation of children and young people being able to bring their own
appeals.

- The need for “... a strategy for Wales of proper physical and digital access
to justice before tribunals”.
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13.5.

13.6.

The lack of ethnic diversity within the judiciary in England and Wales.
A request for a review into the reduction in legal aid provision in Wales.

The need for “... a full examination of the options for improving access to
redress for discrimination when reforming the tribunal system.”

The need for Welsh government to engage, “...with persons who share one
or more protected characteristics’ as part of the process”.

Age Cymru shared a written statement which included the following
comments:

“It is important that older people have a choice in being able to attend the
tribunal process through a hybrid approach, either in-person or remotely
online. Furthermore, all documents relating to the tribunal must be available
in both digital and paper formats, which can either be uploaded online or
sent in the post.”

“Tribunal cases can be a daunting task for people at the best of times, but
to go to Court to battle for one’s benefit entitlement without the
arrangement to communicate through the medium of Welsh can be very
stressful for some people, and means that they are unable to exercise their
rights to use the Welsh language... As their condition progresses, people
with dementia may understand or be able to communicate in their first
language only.”

“For older people that wish to attend tribunals in person, it’s important that
the built environment is accessible and inclusive, with good public transport
links to court, adequate seating in waiting areas, lifts, and hearing loops if
needed.”

Mind Cymru shared a written statement which focused on the Mental Health
Tribunal for Wales and included the following comments:

“We would want to emphasise how stressful appearing at the tribunal can
be for patients, but how important it is that patient voices are heard and
responded to appropriately and with the necessary level of empathy,
expertise and time. We would suggest that people with lived experience of
the tribunal system are involved in developing the proposals and the further
development and/or review as they are enacted.”

“We know that the current iteration of the MHA (Mental Health Act) is not as
equitable as it should be, and we have heard from mental health lawyers
that this is impacting the already large caseload of the MHRT. This must be
considered as part of these proposals.”
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13.7.

13.8.

Mind also called for the following changes to the functioning of tribunals in
England and Wales: “A right to appeal treatment decisions made by mental
health tribunals... The powers of mental health tribunals increased in line
with the recommendations of the independent review... The tribunal should
have the power to require the responsible clinician to make improvements
to (a person’s care and treatment) plan... We agree that more checks and
more frequent reviews of detentions and increased access to the MHRT
would be beneficial.”

The desirability of consistency of judgements across England and Wales
was also flagged.

Retain the option for in person hearings.

“Greater compassion and understanding for those needing perinatal mental
health care’.

“The unification of the devolved tribunals offers a chance for the Welsh
Government to set a good example to the wider UK and invest in Legal
Aid.”

Adferiad Recovery shared a written statement which focused on the Mental
Health Tribunal for Wales and included the following comments:

“It will be important to ensure that combining the administration of the
Tribunals does not compromise the training and expertise required by
administrative staff to assist patients and their families engaging with the
MHRT.”

Resources must be sufficient and the MHRT must be recognised as a
priority due to its “...dealing with the most consequential matters —
detention of individuals against their will.”

k24

“...independence will be sustained not only in form but in terms of “culture”.

“...confidence in the MHRT would be greatly enhanced if roles for people
with lived experience were established both in the membership of the
MHRT and in its administration.”

The Mental Health Lawyers Association sent a letter which stated that it had,

.. ho specific comments to make about the proposals and questions

contained within the consultation document; however, it is concerned about
the lack of information about how the proposals, if enacted, will be brought
about in practice.” A keenness to understand the transitional arrangements
was expressed and impact on patients accessing the system and the risk of
any delay to applications. Another concern was the potential for the new
system to become “...overly bureaucratic’.
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13.9.

13.10.

13.11.

13.12.

Comments relating to the Agricultural land Tribunal for Wales

The Tenant Farmers Association in Wales (TFA Cymru) wrote an email,
stating that: “Since the matters for which the current Agricultural Land Tribunal
in Wales has jurisdiction, ... are matters of dispute as between private
individuals rather than as between citizens and the State, it would seem
reasonable for there to be a reform of the way in which adverse costs are
treated. Usually, it is very difficult for the successful party to obtain costs from
the unsuccessful party unless there are extreme circumstances which warrant
those costs being paid. Given the significant reforms that you will be putting in
place, TFA Cymru believes that it would be an opportune moment to build into
the new framework the ability for costs in respect of disputes in the new
Property Chamber to follow the event, as they do in the courts or in
arbitrations.”

The response of the Judicial Appointments Commission

Helen Pitcher OBE, the Chairman of the Judicial Appointments Commission
sent a letter which stated, “Given the overall position the JAC holds with
regards the judicial recruitment process for both England and Wales and our
relationship with key stakeholders | hope you will understand why it would not
be appropriate for us to comment in detail on the specific measures within the
paper. We have, however, concluded that the proposals, as currently outlined,
do not provide us with any cause for concern, though would draw attention to
the timeline indicator data set out within our annual report (pages 17-18). This
will aid your officials in considering timescales for any potential recruitment
activity throughout the implementation and delivery of future recruitment
exercises.”

Interface between the ombudsmen and tribunals

“... the setting up of the new structure should enable clarification of the
interface between the ombudsmen and tribunals and the formal introduction of
signposting or closer ties between them. A single access portal, whereby
complaints and appeals could be cross referred or transferred to save the
public having to apply separately to multiple routes for resolution would be a
good use of resources, provide user satisfaction for all users, especially those
already struggling with multiple issues and agencies and a potential reduction
in administrative resources.” (Anonymous).

Comments from the Welsh Language Commissioner and President of
the Welsh Language Tribunal

In a letter, the Welsh Language Commissioner, Efa Gruffudd Jones, made
several comments, including:

“We believe that establishing such a system is important as devolved law
continues to grow, and in order to provide a firm foundation for ensuring the
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13.13.

rights of Welsh speakers and the use of the Welsh language within the
jJustice system.”

“...more detail is needed on how the proposals will affect the Welsh
language standards regime in relation to the devolved tribunals.”

“We believe that this independent body should be subject to the Welsh
language standards, and as the intention is to establish the body by statute
there will be an opportunity to do this from the outset.”

“We believe it is important that any appointment arrangements for
members of the First-tier Tribunal for Wales and the Appeal Tribunal for
Wales state as clearly as the Welsh Language (Wales) Measure 2011 that
provision can be made about ensuring that tribunal members can speak
and have knowledge of the Welsh language.”

“... we accept the need to continue with a system of cross-deploying
Judicial, legal and general members in the new tribunal system. However, it
should be ensured that cross-deployment does not mean that members of
the Welsh Language Chamber do not have knowledge of and proficiency in
the Welsh language.”

“We believe that consideration needs to be given to developing procedural
rules and similar practice guidance for the new tribunal system, specifically
for the Welsh Language Chamber of the First-tier Tribunal and the Appeal
Tribunal for Wales, which will not be subject to the requirements of the
Welsh language standards.”

In an email, Judge Iwan Jenkins, President of the Welsh Language Tribunal,
made several comments on behalf of the members of the Welsh Language
Tribunal, including:

“The members are strongly supportive of the Commission’s proposal
relating to rationalizing and codifying the foundations of devolved tribunals
in Wales... There exist examples in the current system that are inconsistent
and at times unclear for users and members alike. There is a need for a
clear and unambiguous system that is clear and consistent for all.
Complaints procedures are one such example.”

- “The need for an independent administration for the devolved Tribunals is
paramount to avoid issues of criticism that the Welsh Government is
closely integrated.”

- “Having the PWT exercising governance over the Tribunals will improve the
consistency of the approach and discipline within each one. The system of
appointments has caused a lot of difficulty in the past, being too long and
laborious often discouraging applicants. Members who have crossed from
one tribunal to another on application cited the swifter and simpler
approach as a better system of operating.”
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13.14.

13.15.

“The use of the Welsh language would receive equal treatment under the
proposed system and this would improve accessibility and use as it is given
appropriate priority and publicity.”

Comments relating to Valuation Tribunal for Wales

Accessible Retail stated with regards to Valuation Tribunal for Wales: “We
note the intention to include this Tribunal within the new First-Tier Tribunal
arrangements and in answer to Questions 5 and 6, see no objection in
principle to either proposal. As is pointed out, there are fundamental
differences between the way the Valuation Tribunal operates and the other
Tribunals included in the reforms and for this reason we support also that for
the time being it should be left largely to operate as it has done in the past
and reviewed sometime in the future. Regarding the latter, when it is
undertaken, Accessible Retail would wish to be included among the
organisations to be consulted.”

Comments from Mark Isherwood, AS/MS

Mark Isherwood AS/MS, Member of the Senedd and Welsh Conservative
Party wrote with the following comments:

- “... the tribunal service should be operationally independent from the Welsh
Government.”

- “Under the UK Tribunals, Courts and Enforcement Act 2007, from the
upper tribunal, there's the possibility of appeal to the Court of Appeal and
from there to the Supreme Court. We would welcome this safeguard to also
apply to the new tribunal system proposed for Wales.”

- ‘It is proposed that simplified and coherent approaches [are applied] to the
appointment of tribunal members and complaints across the new tribunal
system. This must ensure merit, rigour and independence from the
executive and legislature.”

- “Welsh Conservatives would want to see greater enforcement on Public
Bodies that do not carry out the orders of tribunals.’ This was in relation to,
‘concerns... that vulnerable children and their families in Wales are being
let down because the Special Educational Needs Tribunal for Wales
previously, nor its successor body now, has any enforcement powers and
cannot take further enforcement action when the relevant public bodies fail
to carry out their instructions.”

63



Annex 1 — List of consultation responses

Organisations:

Ref. | Organisation Type Language
X001 | Equality and Human Rights Commission Other Public English
Body
007 Rhondda Cynon Taf CBC Legal Services Local Authority | English
X002 | Tenant Farmers Association Cymru Professional English
Body
X004 | Cymdeithas Cyfieithwyr Cymru Professional Welsh
Body
009 | SNAP Cymru Third Sector English
Organisation
010 | Carmarthenshire County Council - Local Authority | English
Standards committee
011 Archives and Records Association, UK and | Professional English
Ireland Body
013 | Ceredigion County Council Local Authority | English
X005 | Propertymark Professional | English
Body
X008 | Valuation Tribunal for Wales Tribunal English
X009 | Mental Health Lawyers Association Professional English
Body
015 | Flintshire County Council Local Authority | English
016 The Chartered Institute of Linguists; Professional English
The Institute of Translation and Interpreting | Body
X010 | Wales’ Third Sector Additional Needs Third Sector English
Alliance (TSANA) Organisation
X011 | Judicial Appointments Commission Other Public English
Body
X016 | Mind Cymru Third Sector | English
Organisation
X019 | Accessible Retail Professional English
Body
X022 | Age Cymru Third Sector | English
Organisation
X023 | Adferiad Recovery Third Sector | English
Organisation
X024 | The Bar Council Other Public | English
Body
X026 | Vale of Glamorgan Local Authority Local Authority | English
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Ref. | Organisation Type Language
X027 | Institute of Revenues, Rating and Valuation | Professional English
Body
X028 | Public Services Ombudsman for Wales Other Public English
Body
X029 | Law Society Wales Professional | English
Body
X031 | Newport City Council Local Authority | English
X032 | Carmarthenshire School Admissions Local Authority | English
X033 | Cardiff Council Local Authority | English
Individuals on behalf of organisations:
Ref. | Name Organisation Type Language
X003 | Judge Claire Sharp, Adjudication Panel Tribunal English
President of APW for Wales
X006 | Judge Carolyn Kirby | Mental Health Tribunal English
OBE, President of Review Tribunal for
MHRTW Wales
X007 | Judge Iwan Jenkins | Welsh Language Tribunal English
Tribunal
017 | Gethin Jones Welsh Justice Unions | Professional English
Group Body
X017 | Judge Jane Educational Tribunal | Tribunal English
McConnell, President | for Wales
of the Education
Tribunal for Wales
X018 | Keith Bush KC on Wales Public Law Independent | English
behalf of the Wales | and Human Rights | body
Public law and Association
Human Rights
Association.
X020 | Mark Isherwood Welsh Conservative | Elected English
AS/MS, Party Representative
X025 | Judge Richard Rgsidential Property | Tribunal English
Payne, President of | Tribunal
the Residential
Property Tribunal
X030 | Dr Sarah Nason on DRC Wales Independent | English
behalf of the Practitioners and body
practitioner and Academics

academic members
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Ref. | Name Organisation Type Language
of Dispute Resolution
Centre Wales
Individuals:
Ref. | Name Organisation Language
001 Anonymous Individual Welsh
002 Anonymous Individual English
003 Anonymous Individual English
004 | Anonymous Individual English
005 | Anonymous Individual English
006 Anonymous Individual English
008 Anonymous Individual English
012 Anonymous Individual English
014 | Anonymous Individual English
X012 | Sir Gary Hickinbottom, | President of Welsh Tribunals | English
X013 | Dr Huw Evans Cardiff Metropolitan University | English
X014 | Anonymous Individual Bilingual
X015 | Efa Gruffudd Jones Welsh Language Bilingual
Commissioner
018 | Anonymous Individual English
X021 | Professor Sir Adrian Former members of the English
Webb; Bob Chapman; Committee for Administrative
Gareth Lewis; Rhian Justice and Tribunals Wales
Williams-Flew
019 | Angela Hopkin Individual English
020 | Anonymous Individual English
021 | Anonymous Individual Welsh
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