Education BILL    


WELSH ASSEMBLY GOVERNMENT MEMORANDUM ON FRAMEWORK PROVISIONS FOR THE NATIONAL ASSEMBLY FOR WALES

Introduction

1. This memorandum sets out the background and context relevant to clauses 72  and 73 of the Education Bill, conferring legislative competence on the National Assembly for Wales (“the Assembly”) in relation to the regulation of teachers and the wider education workforce in Wales and the funding of the pre-16 education system in Wales.

2. The UK Coalition Government published its White Paper on schools, ‘The Importance of Teaching’, in November.  It proposed, amongst other issues, to abolish the General Teaching Council for England and the Training and Development Agency for Schools, put in place new arrangements for the regulation of the teaching profession, and reform the schools funding system.  
Referendum in Wales 

3. Part 4 of the Government of Wales Act 2006 (c.32)( “the 2006 Act”) includes provisions (the "Assembly Act provisions") which would enable the Assembly to pass legislation known as Acts of the Assembly if the majority of those voting in a referendum in Wales vote in favour (and the Assembly approves an order commencing the provisions). Part 1 of Schedule 7 to the 2006 Act sets out the subjects in relation to which the Assembly may pass Acts, and exceptions to those subjects which would remain non-devolved.  

4. The matters inserted and extended by the framework powers in this Bill are not set out in the same detail in Schedule 7, but they already fall within the broader subjects in paragraph 5 of Part 1 of that Schedule, which include ”education, vocational, social and physical training”.  

5. This means that in the event of an affirmative vote in the referendum (due to be held on 3rd March 2011), the Assembly would be able to legislate in relation to these matters. But in the event of a “no” vote the current process will continue, whereby the Welsh Assembly Government will be able to seek legislative competence for the Assembly on a case by case basis through framework powers in Acts of Parliament and Legislative Competence Orders (LCOs) under section 95 of the 2006 Act. Under this scenario, the framework powers in this Bill would confer legislative competence on the Assembly in the specific areas of,  regulation of teachers and the wider education workforce in Wales and the funding of the pre-16 education system in Wales.
Background

6. Part 3 of the 2006 Act gives the Assembly the power to pass legislation known as Assembly Measures. Assembly Measures are able to make any provision that could be made by an Act of Parliament, subject to the restrictions contained in the 2006 Act.  

7. The Assembly may pass Measures in relation to the “matters” which are listed in the “fields” (currently 20) in Part 1 of Schedule 5 to the 2006 Act.  Additions to the Assembly’s legislative competence may be made by adding new matters to the fields in Part 1 of Schedule 5.  The 2006 Act includes a power to add new matters by Order in Council.  Acts of the UK Parliament can also insert matters into Part 1 of Schedule 5 and such provisions are referred to as “framework powers”.  

A) REGULATION AND TRAINING OF TEACHERS AND THE WIDER EDUCATION WORKFORCE IN WALES 
8. Clause j129 would extend the Assembly’s legislative competence by inserting new matters 5.15A to 5.15C in Field 5: Education and Training, and amending the existing matters 5.15 and 5.16 in that Field.  The clause would, in particular, confer competence on the Assembly in relation to the training, regulation and professional standards of teachers and the wider education workforce in Wales. 

Context

9. Chapter 1 of the Teaching and Higher Education Act 1998 (“the 1998 Act”) established the General Teaching Council for England (GTCE) and the General Teaching Council for Wales (GTCW).  Whilst the GTCE and the GTCW were both established under the 1998 Act with similar core remits, their roles have developed in different ways and they are not mirror bodies; for example, the GTCW manages an Induction and Early Professional Development funding programme for teachers and undertakes suitability procedures on teachers when applying to register. These are not functions of the GTCE; however, the GTCE operate a provisional registration system,; which is not the case in Wales.

10. The Bill also contains provisions for the abolition of the GTCE and the transfer of some of the GTCE’s functions to the Secretary of State.  These include the investigation of cases of professional misconduct; the development and maintenance of a list of people barred from teaching; and issuing guidance on the professional conduct of teachers.  The immediate intention in Wales is that the 1998 Act shall remain in force as it is in so far as it relates to the GTCW, until the Assembly Government has consulted fully on the future role, remit and need for the Council . 

11. The Bill also contains provisions for the abolition of the Training and Development Agency for Schools (TDA), consequential changes as a result of those provisions and various provisions related to the functions of the Secretary of State and the Welsh Ministers in respect of training the school workforce (see paragraphs 20-22 for further detail on the TDA).
Current Policy Position in Wales

12. Current arrangements for professional standards, performance management and continuing professional development have developed in a piecemeal way in Wales and the Welsh Assembly Government now considers that there is a need to realign those arrangements to ensure a coherent approach.  One Wales
, the Assembly Government’s agenda in Wales, emphasised the need for schools to have highly professional and motivated staff.  It also set out a commitment to develop a national structure for classroom assistants.
13. The Welsh Assembly Government carried out a review
 of professional standards, performance management and continuing professional development for educational practitioners (outside higher education) in Wales between September and December 2009.  The review found that the current arrangements are fragmented and not sufficiently robust or focussed to deliver the Assembly Government’s education improvement priorities.  In addition, the review found that there is a need to ensure greater coherence and improved collaboration between schools and local authorities.

14. The policies for professional development, performance management and professional standards have traditionally focussed on school teachers and head teachers.  However, rapid changes to the education workforce since 2003, and Welsh Assembly Government policies such as the Foundation Phase and 14-19 Learning Pathways, mean that a far wider range of people are now delivering education to learners in Wales.  The disparity of opportunity and accountability across the different professional groups is becoming increasingly obvious.  This affects the way in which different sectors of the education workforce are viewed; acts as a barrier to common understanding and approaches; and reduces flexibility and movement across the educational workforce.

15. International research
 shows that effective workforce development is the best way to improve teaching and learning.  It also tells us that in the most effective education systems, professional standards, performance management and professional development work together to improve teaching and learning and so drive wider educational effectiveness.  High quality teaching, learning and leadership are, therefore, critical to the success of the School Effectiveness Framework (SEF).  This is a school improvement agenda that is founded on getting schools and local authorities to work collaboratively.  The purpose of collaboration is to share best practice, to share resources and facilities and to open up new opportunities for learners.
16. The Welsh Ministers’ policy intent is to develop one simple, consistent and overarching system for the education workforce in Wales.  This system will include a continuum of professional standards and a framework for professional development, underpinned by robust performance management arrangements.  These elements will work together as a coherent system to drive improved standards of teaching and improved learner outcomes.  
17. There are three main components to this work which will drive the change required:

· supporting behavioural and cultural change by effectively disseminating high quality and relevant information to practitioners; providing opportunities and facilities for sharing effective educational practice; and piloting specific models to drive change in practice, for example, Professional Learning Communities (a professional learning community is an inclusive group of people, motivated by a shared learning vision, who support and work with each other to learn new and better approaches that will enhance all pupils’ learning);.
· changing regulations and guidance to enable us to improve practitioners’ accountability, and enforce changes through inspection and governance arrangements; and


· maintaining close links to local authority school improvement teams and Estyn (the office of Her Majesty's Inspectorate for Education and Training in Wales), to ensure a shared understanding of their roles in reinforcing the systematic changes that are required. 

18. Linked to professional development, performance management and professional standards is the provision of initial teacher training.  At present, under the Education (School Teachers' Qualifications) (Wales) Regulations 2004 (“the 2004 Regulations”) the Higher Education Funding Council for Wales (“HEFCW”) may accredit providers of initial teacher training courses in relation to the maintained schools sector.  These providers are in practice all higher education institutions (although the 2004 Regulations allow HEFCW to accredit further education institutions too).  It is only those institutions who are accredited who can provide courses that lead to recognised qualified teacher status.  HEFCW accredit the providers based on statutory criteria issued by the Welsh Ministers under their power in regulation 7(2) of the 2004 Regulations..  The current statutory accreditation criteria are set out in the ’Criteria for Initial Teacher Training Accreditation by the Higher Education Funding Council for Wales 2006 (2006 No. 50)’, as amended by the ‘Criteria for Initial Teacher Training Accreditation by the Higher Education Funding Council for Wales (Amendment) 2006 (2006 No. 75)’.  These statutory criteria are published on the legislation section of the Welsh Assembly Government’s website (http://wales.gov.uk/).   .   
19. For initial teacher training for the maintained schools sector, accreditation and inspection are linked.  HEFCW have to be assured that existing accredited initial teacher training providers continue to comply with the accreditation criteria.  This assurance is primarily provided to HEFCW through the Estyn inspection process, and through procedures for addressing non-compliance where evidence of this is identified by an inspection.

20. The TDA is an English public body responsible for the training and development of the school workforce in England.  The TDA may also exercise its functions in Wales at the request of the Welsh Ministers, if the TDA agrees to such requests.  The TDA has a wide range of responsibilities, but the only area of work where it operates in Wales relates to the promotion of teaching as a career.  

21. The Welsh Assembly Government has an agreement with the TDA covering this work, set out within a Memorandum of Understanding (MOU). The MOU sets out the provision of services to promote teaching as a career on behalf of the Assembly Government and the provision of advice to the Assembly Government, and to third parties. This covers a wide range of services, run bilingually, including the operation of the Teaching Information Line which offers a point of contact for advice on all matters relating to teaching as a career, maintenance of the recruitment sections of the TDA website and the running of media campaigns in Wales and England.

22. The Bill provides for the abolition of the TDA, and confers a power on the Welsh Ministers to promote careers in the school workforce in Wales (see paragraph 33).

Scope of the proposed powers

23. Matter 5.15A would enable the Assembly to legislate in relation to the professional standards – including training, professional development,

performance management and qualifications – required of teachers and the wider education workforce (as well as school teachers and school support staff such as teaching assistants, the persons who could be covered by such legislation include further education teachers and support staff and a wide range of persons involved in the provision of pre-16 or post-16 education or training such as providers of work based learning, career advisers and nursery workers).  Matter 5.15B would enable the Assembly to legislate in relation to professional conduct, recruitment, disciplinary proceedings, registration and the required levels of health and fitness for teachers and the wider education workforce.  
24. Matters 5.15A and 5.15B would enable the Assembly to legislate to make changes to the GTCW, which could involve extending its remit, altering its constitution, abolishing it and replacing it with another body or bodies or conferring further functions on the GTCW, which need not necessarily be limited to teachers. Such legislation could establish a new body or bodies with registration and other functions or a different system of registration.  Such provision could be exercised for any or all of the various education workforce areas, or for any desired combination of them.
25. The framework powers would enable provision to be made in relation to other matters relating to maintaining and improving professional standards, for example, induction, performance management, continuing professional development, qualifications and standards, as well as registration and discipline.  Such provision could enable the Welsh Assembly Government to address the issues identified in the review of professional standards, performance management and professional development and allow the greatest flexibility in implementing the proposals.

26. In addition, the framework powers would enable provision to be made which would help the Welsh Assembly Government to fulfil its One Wales commitment to develop a national structure for classroom assistants.  
27. Matter 5.15C would provide legislative competence for the Assembly in relation to the accreditation of providers of training for teachers and the wider education workforce.  As well as covering the present system where HEFCW accredit providers, based on criteria issued by the Welsh Ministers, this would also enable the Assembly to legislate to allow the Welsh Ministers to be able to accredit or allow other persons to accredit; or to widen the scope for provision in the future, for example, by considering school-centred initial teacher training (where programmes are designed and delivered by groups of neighbouring schools and colleges).  The provision would also allow the Assembly to legislate for the accreditation of a provider or an actual course.  It would also enable the Assembly to legislate in respect of the accreditation of those who deliver other types of professional development courses or training for further education teachers or other providers of courses leading to qualifications that persons may be required to hold (or the courses themselves).

28. Matter 5.15C would also cover the funding of training.  It would for example enable the Assembly to legislate to strengthen or expand the Welsh Ministers’ powers in relation to HEFCW’s funding of initial teacher training, or to make provision about a different system of funding of training. 

29. Matters 5.15(c) and 5.16(c) of Schedule 5 to the 2006 Act allow a Measure to make provision about the inspection of the training of teachers and specialist teaching assistants for schools, and advice and information in connection with, and the carrying out of studies in relation to, such training.  Clause [j129](2) and (4) would amend these matters to enable the Assembly to legislate so that the Welsh Ministers could make provision about the inspection of (and the provision of advice, information and carrying out of studies in relation to) training covering the school and wider education workforce.
30. Matter 5.15B(b) and the amended matter 5.16(c) would also provide legislative competence for the Assembly in relation to the promotion of careers in the school and wider education workforce.  This competence could be exercised in relation to all of the various education workforce areas, or for any desired combination of them.

31. This provision would also enable the Assembly to legislate to allow the Welsh Ministers to undertake the promotion of careers in the school and wider education workforce, for another person or body to carry out the promotion of careers in the school workforce, or for a new body to be established to do so.  It would also allow the Welsh Ministers to make grants available to any person promoting careers in the school and wider education workforce.  The provision would also enable the Assembly to legislate to allow the Welsh Ministers (or other person or body undertaking the promotion of careers in the school and wider education workforce) to undertake their functions jointly with any other person (including the Secretary of State if the Secretary of State was in agreement to do so).

32. Matter 5.15B(b) and the amended matter 5.16(c) are in part designed to enable the Assembly to legislate in response to the abolition of the TDA.  However, there is a potential gap in the availability of powers in this area (between the abolition of the TDA and the implementation of any Assembly Measure based on Matter 5.15B(b) and the amended matter 5.16(c)). 
33. Clause [j021] includes the introduction of a new section 84B of the Education Act 2005, which would provide a power for the Welsh Ministers to promote careers in the school workforce in Wales.  It would allow the Welsh Ministers to exercise that power jointly with the Secretary of State or any other person with functions relating to careers in the school workforce; or for the power to be exercised on the Welsh Ministers’ behalf by any other person.  If enacted, this provision would ensure that powers in this area would continue to be available to the Welsh Ministers without the gap referred to above.  
34.This provision would not duplicate the legislative competence provided by Matter 5.15B(b) and the amended matter 5.16(c).  The new section 84B is restricted in its application to the school workforce (as it is an amendment to Part 3 of the Education Act 2005), whereas Matter 5.15B(b) and the amended matter 5.16(c) are applicable to the school and wider education workforce, as described in Matter 5.15A.
B) Funding of the pre 16 Education System

35. Clause [j038] would insert a new matter in Field 5: Education and Training, in Part 1 of Schedule 5 to the  2006 Act in respect of the funding of the pre-16 education system.  
Context

36. Existing provisions across a number of acts provide the executive competence for the Assembly Government to fund schools.  However, the Assembly’s legislative competence is limited in its scope and does not allow the Assembly to make provision for the funding of the whole pre-16 education system holistically
Current Policy Position in Wales

37. To deliver improving educational services, the Assembly Government is progressing a School Effectiveness Framework with local authorities and schools.  This is a school improvement agenda that is founded on getting schools and local authorities to work collaboratively.  The purpose of collaboration is to share best practice, to share resources and facilities and to open up new opportunities for learners.  

38. Achieving this change in the education system could potentially require  a change in the law.  The addition of this legislative competence would mean that the Assembly Government would be able to consider this policy area in a more holistic fashion and be able to bring forward, in accordance with the rest of Field 5 of Schedule 5 to the 2006 Act a Measure about the funding of the pre-16 education or training in Wales, to be considered by the Assembly.
39. The Assembly has already gained extensive legislative competence in relation to schools, covering issues such as admissions, conduct, establishment of schools and governance of schools.  It is also able to make Assembly Measures in relation to the funding of post-16 education (defined as excluding higher education). But funding for education under 16 is not within competence, and the Assembly is unable to make Measures in relation to how schools are funded.


40. Policy is not settled in terms of what this might mean for the law for funding of education for learners under 16, but it is increasingly apparent that the education system is moving to a new phase.  We consider that it is important that the Assembly is given the power to legislate so that we can engage with education providers in Wales and other stakeholders in order to introduce an Assembly Measure that potentially could provide a different model for education funding. Policy is moving away from the current hierarchical funding structure in which  local authorities fund and support schools, which in turn operate as individual units, and is evolving to a system in which there is much more interaction between local authorities and schools and education providers.  That may mean, for example, moving to consortia funding arrangements, or prescription in some manner of how resources are used.  

Scope of proposed powers

41. Matter 5.6A would confer legislative competence on the Assembly in respect of the funding of pre-16 education or training in Wales. 

42. The framework power, together with the legislative competence currently in Field 5 of Schedule 5 to the 2006 Act will enable the Assembly to make an Assembly Measure which would create other models of government funding for education in the future. It covers the funding of any or all of the pre-16 education functions of local authorities, the Welsh Ministers, or governing bodies.  So that the WAG is able to plan holistically and in order to be able to engage with stakeholders about the funding of pre-16 education, the power is broad and flexible enough to enable a Measure to be made which allows for funding of pre-16 education or training to be passed to one or more other bodies.  Such a body could be local authorities, governing bodies, schools or directly from the Assembly Government or some other body that does not exist at present.  The Assembly Government would be able to propose legislation to include the funding (perhaps by way of a grant making power) of independent schools in Wales if, for example, it is considered that they can best meet the need for some aspect of pre-16 education.

GENERAL RESTRICTIONS ON COMPETENCE 

Geographical limits
43. Section 94 of the 2006 Act provides that a provision of an Assembly Measure is outside the Assembly’s legislative competence if it applies otherwise than in relation to Wales or confers, imposes, modifies or removes functions exercisable otherwise than in relation to Wales (or gives power to do so). There are limited exceptions for certain kinds of ancillary provision, for example provision appropriate to make the provisions of the Measure effective, provision enabling the provisions of the Measure to be enforced and to make consequential amendments to other legislation.


44. A framework power that provides the Assembly with the power in relation to the funding of the education system in Wales will also to provide competence so that a Measure can be made in relation to the funding of Welsh pupils at schools outside of Wales.  Examples might include the placement of a Welsh pupil with Additional Learning Needs in specialist provision or the placement and funding of a Welsh pupil looked after by a local authority in Wales at a school otherwise than in Wales.   
Minister of the Crown Functions

45. By virtue of Part 2 of Schedule 5 to the 2006 Act the Assembly may not by Measure alter or remove functions of a Minister of the Crown without the consent of the relevant Secretary of State (and may not create new Minister of the Crown functions at all, except in relation to the Welsh language).  The proposed provisions themselves do not modify or remove any functions of a Minister of the Crown. In relation to any future proposals for Assembly Measures that may impact on Minister of the Crown functions, the appropriate UK Government Departments would first be consulted and agreement sought before any change to, or modification of, those functions could be made.
�   “One Wales: a progressive agenda for the government of Wales”, 2007


�   “Outcome of the review of continuing professional development, performance management and professional standards for the education workforce” (Statement by the Minister for Education and Lifelong Learning, 2010)


� 	“How the world’s best performing school systems come out on top” (McKinsey and Company, 2007)
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