
Responses received by the First Minister in relation to the Flynn Report (In Search of Accountability - a review of the neglect of older people living in care homes investigated as Operation Jasmine).


	[bookmark: _GoBack]Agency\Organisation responsible 

	Recommendation
	Response

	Welsh Government
	Recommendation 1

1. that the residential and nursing care home sector:

(i) becomes a sector of primary national strategic importance for Wales, recognising that low investment in the social care system means higher costs for the National Health Service and affects economic potential by failing to support a modern and trained labour force

(ii) is shaped by explicit policies to regulate and allow intervention in the social care ‘market’ to improve the quality of care by directly addressing issues such as pay and working conditions, staffing levels and the knowledge and expertise of commissioners of publicly funded services

(iii) (iii) care home managers are registered and are members of a professional body which
sets professional standards, has disciplinary powers and provides them with a voice
on national policy and

(iv) (iv) develops credible quality indicators to inform strategic planning for health and
social care 




	Please see attached Written Statement 




	Welsh Government
	Recommendation 2

2. that the Welsh Government, in association with Public Health Wales, ensures that:

(i) the significance of deep pressure ulcers is elevated to that of a notifiable condition

(ii) senior clinicians, including Registrars, General Practitioners and Tissue Viability Nurses, assume a lead role in preventing avoidable pressure ulcers and in developing a National Wound Registry, assisted by the Welsh Wound Innovation Centre

(iii) senior clinicians are made responsible for notifying Public Health Wales of deep pressure ulcers and

(iv) where Public Health Wales has been informed of the existence of deep pressure ulcers, a process is identified whereby that information is communicated to the Care and Social Services Inspectorate Wales or the Healthcare Inspectorate Wales and appropriate commissioning authorities as well as to people’s families

	Please see attached Written Statement 




	Welsh Government
	Recommendation 3

3. the Protection of Vulnerable Adults (POVA) process:

(i) defines more narrowly and specifically its functions

(ii) strengthens protective outcomes for individuals where there is an allegation or evidence that harm has occurred, by ensuring that either a care assessment or a review of that individual’s care plan is undertaken. The outcome of the process should be specific action rather than simply a determination of, for example, institutional abuse

(iii) ensures that the NHS is accountable for fulfilling its lead responsibility for investigating such major and potentially lethal conditions as deep pressure ulcers in the residential and nursing care sector

	Please see attached Written Statement 





	Gwent Coroner
	Recommendation 4

4. Inquests should be held, notwithstanding the fact that the deaths of Stanley Bradford, Megan Downs, Edith Evans, Ronald Jones, and others known to the Coroner, have already been registered


	Response dated 21 August 2015



Response dated 29 September 2015




	Gwent Police
	Recommendation 5

5. Gwent Police provides the families of older people in the six homes included in Operation Jasmine with the information prepared by members of the expert panel and ensures that they are supported during and after this process

	Response dated 15 July 2015




Response dated 25 September 2015





	Welsh Government
	Recommendation 6

6. NHS Wales considers how the responsibility for reporting hospital deaths to the Coroner is undertaken by senior clinicians and considers the need for a legal presumption in favour of reporting the deaths of residential and nursing home residents to the Coroner


	Please see attached Written Statement 




	General Medical Council (GMC):
	Recommendation 7

7. General Medical Council (GMC):

(i) collaborates with NHS Wales to identify ways in which conflicts of interest can be managed that arise from the admission of patients of General Practitioners and other GMC registrants (hospital consultants, for example) into residential and nursing homes in which such doctors are company directors, or are related to the directors of these homes

(ii) ensures that all General Practitioners and other GMC registrants are informed about what constitutes a conflict of interest and how to manage this in practice. Given that declaring a conflict by itself would have been an inadequate safeguard given the findings of this Review, the GMC may wish to consider the specific example of clinicians owning nursing and care homes

(iii) considers in its review of the Medical Register, the potential for recording information on declared conflicts of interest


	Response dated 24 August 2015




	General Medical Council (GMC)
Nursing and Midwifery Council (NMC
	Recommendation 8

8. General Medical Council (GMC) and the Nursing and Midwifery Council (NMC) consider the need for continuing reform to ensure that fitness to practise proceedings are conducted as quickly as practicable, while maintaining their primary purpose of protecting the public


	General Medical Council (GMC) response dated 24 August 2015




Nursing and Midwifery Council (NMC) response dated 4 September 2015





	Director of Public Prosecutions
	Recommendation 9

9. Director of Public Prosecutions refers the Operation Jasmine Investigation to the Special Crime and Counter Terrorism Division (formerly known as the Special Crime Division) of the Crown Prosecution Service


	Response dated 31 July 2015 




	National Police Chiefs’ Council
	Recommendation 10

10. the National Police Chiefs’ Council ensures that the primacy of a police investigation delivers the ability of (a) the Care and Social Services Inspectorate Wales and (b) professional regulators, such as the GMC, the NMC and the Care Council for Wales (CCW) to take forward civil and criminal action; and address concern about alleged fitness to practise within a defined time frame



	Response dated 9 September 2015




	National Police Chiefs’ Council
	Recommendation 11

11. the National Police Chiefs’ Council, the Health and Safety Executive, the Care and Social Services Inspectorate Wales and the professional regulators share what has been learned as a result of this Review and collaborate to specify and confirm the components of a framework for undertaking timely team and parallel action in future

	Response dated 9 September 2015




	Law Commission
	Recommendation 12

12. the Law Commission reviews the current legal position in relation to private companies with particular relevance to the corporate governance of the residential and nursing care sector

	Response dated 23 September 2015
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Dear First Minister 


Review of Operation Jasmine: GMC response to final report 
recommendations 


Thank you for your letter of 14 July 2015, inviting our response to the 
recommendations in Dr Flynn’s report on the Review of Operation Jasmine.  


Dr Flynn’s report highlights appalling failures in the care of vulnerable patients, all 
the more shocking because a doctor was in charge. We are committed to learning 
lessons from what occurred and will continue to work with organisations in Wales 
to promote patient safety.  


We note the final report makes a number of recommendations for the GMC and 
have detailed below our response to those recommendations: 


 That the GMC collaborates with NHS Wales to identify ways in which conflicts of 
interest can be managed that arise from the admission of patients of GPs and 
other GMC registrants (hospital consultants, for example) into residential and 
nursing homes in which such doctors are company directors, or are related to 
the directors of these homes. 


We accept this recommendation in full and will collaborate with NHS Wales to 
identify what further action can be taken. Dr Flynn’s report demonstrates how 
important it is that doctors are open and honest in declaring any potential conflicts 
of interest and that they must never let such conflicts influence the care or 
treatment that patients receive. We reaffirmed this in 2013 when we published new 
guidance to make sure doctors are clear about their responsibilities in this area 
(Financial and commercial arrangements and conflicts of interest).  


       


24 August 2015 


Rt Hon Carwyn Jones AC/AM 
Welsh Government 
Cardiff Bay 
Cardiff 
CF99 1NA  







 


 The GMC ensures that all GPs and other GMC registrants are informed about 
what constitutes a conflict of interest and how to manage this in practice. Given 
that declaring a conflict by itself would have been an inadequate safeguard 
given the findings of this Review, the GMC may wish to consider the specific 
example of clinicians owning nursing and care homes. 


We accept this recommendation in principle. We will continue to raise doctor’s 
awareness of our existing guidance on Financial and commercial arrangements and 
conflicts of interest, which is clear that doctors should declare any interests in 
nursing or care homes, including the interests of people close to them. We will also 
work to develop additional resources, such as case studies, to support doctors in 
understanding their responsibilities in practice. What constitutes a conflict is often 
context specific and in some cases specific to the particular doctor’s circumstances. 
We welcome all efforts to bring additional transparency to declarations of interest.  


In terms of nursing and care home ownership, we will work with Health 
Inspectorate Wales to explore what further effective steps could be justified. We 
will also wish to explore with Health Inspectorate Wales if there are restrictions 
they may wish to place.     


 The GMC considers in its review of the Medical Register, the potential for 
recording information on declared conflicts of interest. 


As part of our current review of the List of Registered Medical Practitioners we are 
already considering including conflicts of interest on the medical register.   


 The General Medical Council and the Nursing and Midwifery Council (NMC) 
consider the need for continuing reform to ensure that fitness to practise 
proceedings are conducted as quickly as practicable, while maintaining their 
primary purpose of protecting the public. 


We accept this recommendation in full. In 2011, we made a commitment to reform 
our fitness to practise procedures by changing the way we investigate cases and 
streamlining our adjudication processes. Since then we have made considerable 
progress through a major programme of reform in improving the efficiency and 
speed of our investigation process within the constraints of our current legislation, 
for example by getting more information early on to help us decide whether an 
investigation is needed.  
 
We have been able to make some progress through amendments to the Medical 
Act over the last two years but other changes will require legislation, including 
reforms to the medical register.    
 
The UK Government has said that it is committed to legislative reform but has not 
yet found parliamentary time to take matters forward. We continue to urge that it 
does so at the earliest opportunity in order to support us in continuing to protect 
the public.  
 







 


In addition to the recommendations above, we are working with the Health and 
Safety Executive in Wales and others to develop a joint response to the Welsh 
Government in relation to recommendation 11: 
 
 the National Police Chiefs’ Council, the Health and Safety Executive, the Care 


and Social Services Inspectorate Wales and the professional regulators share 
what has been learned as a result of this Review, collaborating further to 
specify and confirm the components of a framework for undertaking timely 
team and parallel action in future. 


We will continue to strengthen our relationships with other organisations and 
understand the importance of collaborative working and information sharing to 
improve our collective ability to identify and act on risks to patient safety.  
 
We are committed to playing our part in promoting patient safety. While 
recognising that many of the issues highlighted in the report go beyond 
professional regulation, we understand that regulation has an important part to 
play in reinforcing professional standards and providing leadership in helping to 
change attitudes and behaviours. 


If you have any questions about any of the matters set out in this letter or wish to 
discuss any aspect of our response, please do let me know. 


Yours sincerely 


 


 


 
Niall Dickson 
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 09 September 2015 


 


 
 
Dear First Minister 
 
Thank you for your letter dated 14 July 2015 requesting a response from the National Police Chiefs’ 
Council, the Health and Safety Executive, the Care and Social Services Inspectorate Wales and 
professional regulators in respect of recommendations 10 and 11 of Dr Flynn’s report on the 
Operation Jasmine investigation, which state:- 
 


10) That the National Police Chiefs’ Council ensures that the primacy of a police 
investigation delivers the ability of (a) the Care and Social Services Inspectorate Wales 
and (b) professional regulators, such as the GMC, the NMC and the Care Council for 
Wales (CCW) to take forward civil and criminal action; and address concern about 
alleged fitness to practise with a defined time frame.   
 
11) That the National Police Chiefs’ Council, the Health and Safety Executive, the Care 
and Social Services Inspectorate Wales and the professional regulators share what 
has been learned as a result of this Review and collaborateto specify and confirm the 
components of a framework for undertaking timely team and parallel action in future. 
 


These recommendations have, at their heart, the need for clear and effective collaboration between 
those who investigate serious wrong-doing in the care sector. By its very nature, any response to 
these recommendations should be understood and agreed upon by all the named organisations. For 
this reason, we are providing you with a single collective response setting out the progress we have 
made.  
 
In summary, we think it is worth responding to the question ‘What would be different if the events 
that gave rise to the Flynn report happened today?’ 
 
 
 







  


In the ten years since the start of Operation Jasmine there have be substantial changes to the 
legislative framework, with significant progress in the development our collaborative frameworks. 
Those changes have engendered greater understanding of each other’s roles and remits; our 
relationships enabling collaborative working are much stronger, and we understand better how we 
can support each others’ work to achieve the right responses and outcomes in both a proactive and 
timely manner in response to an incident. 
 
 
 


Yours Sincerely, 


 


 
 


Chief Constable Sara Thornton 


Chair, National Police Chiefs’ Council, and on behalf of: 


 
 
Neil Craig, Head of Field Operations Wales, Health & Safety Executive 
Steve Thomas, Chief Executive, Welsh Local Government Association 
David Francis, Deputy Chief Inspector, Care and Social Service Inspectorate Wales 
Jackie Smith, Chief Executive, Nursing and Midwifery Council 
Niall Dickinson, Chief Executive, General Medical Council 
Rhian Williams, Chief Executive, Care Council for Wales 
 
  







  


Introduction 


 
1. The criminal investigation into the neglect suffered by residents at a swathe of care homes 


in South Wales that came to be known as Operation Jasmine began in October 2005.  


 
2. During the intervening ten years there has been marked progress in the development of the 


protocols under which criminal investigation is conducted. 


 


3. The learning from Operation Jasmine continues to drive improvement in the collaborative 


working of the criminal and professional regulators through the development of 


Memorandums of Understanding (MoUs) which give clarity to role and remit, provide a 


framework for collective decision-making and conduits for information sharing. 


 
4. Below we set out the major changes and on-going developments affecting the investigation 


of serious incidents in the social care sector. We think it is helpful to begin with some of the 


legislative changes that have been introduced which address both corporate and individual 


wrong-doing leading to death and neglect. 


 
Statutory developments 
 


Corporate Manslaughter legislation (Corporate Manslaughter and Corporate Homicide Act 
2007)1 
 
5. The offence of corporate manslaughter came into force on 6April 2008 with application to 


deaths where the conduct or harm, leading to the death, occurred on or after 6 April. This 


offence was not available in dealing with the deaths investigated under Operation Jasmine 


as they occurred prior to this date.  


 
6. Corporate manslaughter is investigated by the police and prosecutions are determined, and 


taken, by Crown Prosecution Service (CPS). Proceedings may not be instituted without the 


consent of the Director of Public Prosecutions.  


 
7. The legislation places responsibility on the working practices of the organisation, as set by 


senior management, rather than limiting investigations to questions of individual gross 


negligence by company bosses. Companies and organisations can be prosecuted for 


corporate manslaughter, by the CPS, where serious failings in the management of health and 


safety result in death by virtue of a gross breach of a duty care. 


 
8. The offence is intended to work in conjunction with other forms of accountability such as 


gross negligent manslaughter for individuals and breaches of duties owed under the Health 


and Safety at Work Act and relevant statutory provisions. Consequently an organisation 


facing a charge of corporate manslaughter may, in relation to the same fatality and at the 


                                                                 
1http://www.legislation.gov.uk/ukpga/2007/19/contents 



http://www.legislation.gov.uk/ukpga/2007/19/contents

http://www.legislation.gov.uk/ukpga/2007/19/contents





  


same time, also face a charge or charges of breaching the Health and Safety at Work etc. Act 


1974 within a CPS-led prosecution.  


 
Wilful Neglect (Criminal Justice and Courts Act 2015)2 
 


9. In the wake of the Francis report into the events at Mid Staffordshire NHS Foundation Trust, 


Professor Don Berwick was asked by the Government to chair an independent review on 


improving the safety of patients in England. 


 
10. Professor Berwick recommended that the specific criminal offence of ‘Wilful Neglect’ which 


addresses wilful ill-treatment or neglect of children, adults who lack capacity or those 


subject to the Mental Health Act 1983, to be extended to adults with full capacity.  


 
11. The broadening of the offence of ‘Wilful Neglect’ came into force on 6 April 2015 through 


provisions contained in the Criminal Justice and Courts Act 2015. An offence, which is 


investigated by the police, is committed where: 


 


a) an individual who has the care of another individual by virtue of being part of the 


care provider’s arrangements ill-treats or wilfully neglects that individual, 


b) the care provider’s activities are managed or organised in a way which amounts to a 


gross breach of a relevant duty of care owed by the care provider to the individual 


who is ill-treated or neglected, and 


c) in the absence of the breach, the ill-treatment or wilful neglect would not have 


occurred or would have been less likely to occur. 


 


Social Services and Well-being Act (Wales) 20143 
 


12. The Social Services and Well-being Act (Wales) 2014 has a number of provisions which, 


whilst not yet enacted, will bring about changes in how organisations conduct their business 


in relation to Adults at Risk. 


 


13. The Act, at Part 7, provides for the creation of a National Independent Safeguarding Board 


and for existing regional boards to be place on a statutory footing. It will establish statutory 


commitment to the boards by partner organisations in respect of attendance and financial 


contribution. Partners include the Chief of Police, local authorities, local health boards and 


NHS trusts. 


 


14. The Act enables regulations to specify the functions and procedures of regional boards to 


achieve the objectives set out in the Act. 


So In 


                                                                 
2http://www.legislation.gov.uk/ukpga/2015/2/part/1/crossheading/offences-involving-illtreatment-or-wilful-
neglect 
3http://www.legislation.gov.uk/anaw/2014/4/part/7 



http://www.legislation.gov.uk/ukpga/2015/2/part/1/crossheading/offences-involving-illtreatment-or-wilful-neglect

http://www.legislation.gov.uk/anaw/2014/4/part/7





  


Framework protocols and supporting guidance 
 
Work-related Death Protocol4 
 


15. The work-related death protocol (WRPD) sets out the principles for effective liaison between 


criminal investigators in relation to work-related deaths in England and Wales. It deals with 


incidents where, following a death, evidence indicates that a serious criminal offence other 


than a health and safety offence may have been committed.  


 


16. The protocol which was published during the latter part of the Operation Jasmine 


investigation (September 2011), has been reviewed again in the early part of 2015 and 


refreshed. The document currently has nine signatories, an increase from the original five. 


The IPCC are also now being asked to sign up, which will hopefully extend the number of 


signatories to ten. 


 
17. The protocol acknowledges cases in which it is difficult to determine whether a death is 


work-related within the application of the protocol, including those arising in social care 


institutions. It requires consideration of each fatality individually, on its particular facts, 


according to organisational internal guidance, and deciding as to whether it should be 


classed as a work-related death. It commits to enforcing authorities holding discussions and 


agreeing upon a conclusion without delay. The Statement of Intent which heads the protocol 


declares: 


 
In the early stages of an investigation, whether any serious criminal offence 
has been committed is not always apparent. The parties to the protocol are 
committed to ensuring that any investigation into a work-related death is 
thorough and appropriate, and agree to work closely together in order to 
achieve this. Decisions in relation to who will lead the investigation, and the 
direction it will take, should be timely, informed by the best available 
evidence and technical expertise, and should take account of the wider 
public interest. Should there be any issue as to who is to be involved in 
investigating any work-related death, then the parties will work together to 
reach a conclusion. 


 
18. The protocol deals with cooperation and collaboration between the regulators in the 


following areas: 


 


 Initial action 


 Management of the investigation 


 Decision making 


 Disclosure of material 


 Special enquiries 


                                                                 
4http://www.hse.gov.uk/pubns/wrdp1.pdf 



http://www.hse.gov.uk/pubns/wrdp1.pdf





  


 Advice prior to charge 


 Decision to prosecute 


 The prosecution 


 HM Coroner 


 Arrangements for National Liaison 


 Arrangements for Local Liaison 


 
19. In respect of the management of the investigation, wherever more than one enforcing 


authority has an interest in a death, the investigation of health and safety and/or other 


offences should commence immediately, and be carried out in parallel to the investigation 


of manslaughter. Investigations should be jointly conducted, with one of the parties taking 


the lead, ie assuming primacy. An investigation may also require liaison with other enforcing 


authorities who have an interest, as well as the Crown Prosecution Service (CPS). 


 


20. The annex to the protocol describes the functions of the signatory regulators and includes a 


list other regulators who enforce health and safety or similar legislation who may have an 


interest in working to the principles of the protocol. Amongst those listed for the first time in 


this third edition are the Care and Social Services Inspectorate Wales (CSSIW) and the Health 


Inspectorate for Wales (HIW). Following positive  negotiations CSSIW and HIW have now 


 formally requested that they become signatory bodies to the protocol. Agreement is 


anticipated. 


 
21. A revised ‘Practical Guide’5 to accompany the protocol was published in February 2015. It 


sets out to provide a straightforward step-by-step approach to the joint investigation of 


deaths within the workplace. The guide, similar to the protocol, promotes the need to liaise 


with colleagues from other enforcing authorities, and advocates such liaison is not left to 


chance or to the discretion of the individuals involved. 


Police Senior InvestigatingOfficer Guide – Investigating Deaths and Serious Harm in Healthcare 
Settings (2015)6 


 
22. The National Police Chiefs’ Council (NPCC) Homicide Working Group has refreshed and 


reinvigorated the Senior Investigating Officers guide to Investigating Unexpected Death and 


Serious Harm in a Healthcare setting. 


 


23. The document has now been updated to include further detail to support investigations in 


residential care and nursing homes. It also provides information in relation to adult 


safeguarding procedures which will form part of any investigation concerning an adult at 


risk.  


                                                                 
5https://www.cps.gov.uk/publications/agencies/wrdp2.pdf 
6http://library.college.police.uk/docs/NPCC/2015-SIO-Guide-Investigating-Deaths-and-Serious-Harm-in-
Healthcar-Set.pdf 



https://www.cps.gov.uk/publications/agencies/wrdp2.pdf

http://library.college.police.uk/docs/NPCC/2015-SIO-Guide-Investigating-Deaths-and-Serious-Harm-in-Healthcar-Set.pdf

http://library.college.police.uk/docs/NPCC/2015-SIO-Guide-Investigating-Deaths-and-Serious-Harm-in-Healthcar-Set.pdf





  


 


24. The guidance contains a specific section on the primacy of an investigation and recommends 


the formation of an incident co-ordination group as soon as practicable after the referral and 


in any case within five working days of the referral. 


 


25. The purpose of the incident coordination group is to provide strategic oversight of a patient 


safety incident involving the NHS and the police, CQC, HSE, CSSIW and HIW. It is a forum for 


communicating, exchanging information and coordinating multiple investigations both civil 


and criminal. 


 


26. It allows organisations to set out their needs so that actions can be agreed within 


timeframes that do not prejudice the work of each organisation. 


 
Memorandum of Understanding (MoU) 
 
Health & Safety Executive/Local Authorities – Care and Social Services Inspectorate Wales 


 
27. The HSE/LA and CSSIW are in the final stages of agreeing anMoU. Its purpose is help ensure 


that there is effective, co-ordinated and comprehensive regulation of care, safety and health 


for people using services, workers and members of the public visiting these premises within 


the current legal framework. The approach is built around the principle of collaborative 


working and early discussion between regulators to identify the lead organisation and 


describes the principles for effective liaison and for sharing information more generally. 


 


28. The MoU outlines the respective responsibilities of HSE/LA and CSSIW for the improvement, 


regulation and investigations in the social care sector, and the principles that will be applied 


where specific exceptions to these general arrangements may be justified. Where there is 


overlap, this may include joint working where necessary.  


 


29. Of particular note is that where the circumstances of an incident fall outside of either the 


HSE/LA remit or CSSIW’s remit under the current legislative/policy framework, the matter 


will be drawn to the attention of Welsh Government.  


 
30. A similar MoU with Health Inspectorate Wales is currently under development.  


 
Health & Safety Executive – General Medical Council (GMC)7 
 
31. This MoU, agreed between the HSE and the GMC in December 2012, sets out a framework 


between the organisations to facilitate liaison between the two organisations on areas of 


mutual interest. It identifies areas of interface between HSE and the GMC, clarifies 


respective roles and responsibilities and outlines mechanisms in place to promote effective 
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liaison.   


 


Association of Chief Police Officers (ska NPCC) – General Medical Council – Nursing and 
Midwifery Council – Crown Prosecution Service8 
32. The MoU between ACPO, the GMC, the NMC and the CPS sets out how the police will 


provide notification about information relating to criminal conduct by doctors and nurses 


and respond to requests for information from the GMC and NMC. As this aspect of ACPO’s 


remit is now the responsibility of the NPCC established earlier this year, we will be discussing 


reviewing and refreshing the MoU in coming months. 


 


Nursing and Midwifery Council – Care Council for Wales9 
33. This MoU was initially agreed in 2009 and was reviewed in 2014. 


 
Health and Safety Executive – Nursing and Midwifery Council (NMC) 
34. The HSE and NMC are in the process of developing anMoU. 


 
Nursing and Midwifery Council – Health Inspectorate Wales 
35. The NMC and HIW are finalising anMoU. 


 
Concordat  
36. A regular meeting of professional and system regulators and inspectorates involved in health 


and care is convened by Health Inspectorate Wales. This forum has enhanced participants’ 


understanding of respective roles and responsibilities, and enabled organisations to develop 


their priorities in awareness of the plans of others. 


                                                                 
8http://www.nmc.org.uk/about-us/who-we-work-with/mous/mou-between-nmc-and-acpo-cps-and-gmc/ 
9http://www.nmc.org.uk/about-us/who-we-work-with/mous/mou-between-nmc-and-ccw/ 
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 09 September 2015 


 


 
 
Dear First Minister 
 
Thank you for your letter dated 14 July 2015 requesting a response from the National Police Chiefs’ 
Council, the Health and Safety Executive, the Care and Social Services Inspectorate Wales and 
professional regulators in respect of recommendations 10 and 11 of Dr Flynn’s report on the 
Operation Jasmine investigation, which state:- 
 


10) That the National Police Chiefs’ Council ensures that the primacy of a police 
investigation delivers the ability of (a) the Care and Social Services Inspectorate Wales 
and (b) professional regulators, such as the GMC, the NMC and the Care Council for 
Wales (CCW) to take forward civil and criminal action; and address concern about 
alleged fitness to practise with a defined time frame.   
 
11) That the National Police Chiefs’ Council, the Health and Safety Executive, the Care 
and Social Services Inspectorate Wales and the professional regulators share what 
has been learned as a result of this Review and collaborateto specify and confirm the 
components of a framework for undertaking timely team and parallel action in future. 
 


These recommendations have, at their heart, the need for clear and effective collaboration between 
those who investigate serious wrong-doing in the care sector. By its very nature, any response to 
these recommendations should be understood and agreed upon by all the named organisations. For 
this reason, we are providing you with a single collective response setting out the progress we have 
made.  
 
In summary, we think it is worth responding to the question ‘What would be different if the events 
that gave rise to the Flynn report happened today?’ 
 
 
 







  


In the ten years since the start of Operation Jasmine there have be substantial changes to the 
legislative framework, with significant progress in the development our collaborative frameworks. 
Those changes have engendered greater understanding of each other’s roles and remits; our 
relationships enabling collaborative working are much stronger, and we understand better how we 
can support each others’ work to achieve the right responses and outcomes in both a proactive and 
timely manner in response to an incident. 
 
 
 


Yours Sincerely, 


 


 
 


Chief Constable Sara Thornton 


Chair, National Police Chiefs’ Council, and on behalf of: 


 
 
Neil Craig, Head of Field Operations Wales, Health & Safety Executive 
Steve Thomas, Chief Executive, Welsh Local Government Association 
David Francis, Deputy Chief Inspector, Care and Social Service Inspectorate Wales 
Jackie Smith, Chief Executive, Nursing and Midwifery Council 
Niall Dickinson, Chief Executive, General Medical Council 
Rhian Williams, Chief Executive, Care Council for Wales 
 
  







  


Introduction 


 
1. The criminal investigation into the neglect suffered by residents at a swathe of care homes 


in South Wales that came to be known as Operation Jasmine began in October 2005.  


 
2. During the intervening ten years there has been marked progress in the development of the 


protocols under which criminal investigation is conducted. 


 


3. The learning from Operation Jasmine continues to drive improvement in the collaborative 


working of the criminal and professional regulators through the development of 


Memorandums of Understanding (MoUs) which give clarity to role and remit, provide a 


framework for collective decision-making and conduits for information sharing. 


 
4. Below we set out the major changes and on-going developments affecting the investigation 


of serious incidents in the social care sector. We think it is helpful to begin with some of the 


legislative changes that have been introduced which address both corporate and individual 


wrong-doing leading to death and neglect. 


 
Statutory developments 
 


Corporate Manslaughter legislation (Corporate Manslaughter and Corporate Homicide Act 
2007)1 
 
5. The offence of corporate manslaughter came into force on 6April 2008 with application to 


deaths where the conduct or harm, leading to the death, occurred on or after 6 April. This 


offence was not available in dealing with the deaths investigated under Operation Jasmine 


as they occurred prior to this date.  


 
6. Corporate manslaughter is investigated by the police and prosecutions are determined, and 


taken, by Crown Prosecution Service (CPS). Proceedings may not be instituted without the 


consent of the Director of Public Prosecutions.  


 
7. The legislation places responsibility on the working practices of the organisation, as set by 


senior management, rather than limiting investigations to questions of individual gross 


negligence by company bosses. Companies and organisations can be prosecuted for 


corporate manslaughter, by the CPS, where serious failings in the management of health and 


safety result in death by virtue of a gross breach of a duty care. 


 
8. The offence is intended to work in conjunction with other forms of accountability such as 


gross negligent manslaughter for individuals and breaches of duties owed under the Health 


and Safety at Work Act and relevant statutory provisions. Consequently an organisation 


facing a charge of corporate manslaughter may, in relation to the same fatality and at the 
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same time, also face a charge or charges of breaching the Health and Safety at Work etc. Act 


1974 within a CPS-led prosecution.  


 
Wilful Neglect (Criminal Justice and Courts Act 2015)2 
 


9. In the wake of the Francis report into the events at Mid Staffordshire NHS Foundation Trust, 


Professor Don Berwick was asked by the Government to chair an independent review on 


improving the safety of patients in England. 


 
10. Professor Berwick recommended that the specific criminal offence of ‘Wilful Neglect’ which 


addresses wilful ill-treatment or neglect of children, adults who lack capacity or those 


subject to the Mental Health Act 1983, to be extended to adults with full capacity.  


 
11. The broadening of the offence of ‘Wilful Neglect’ came into force on 6 April 2015 through 


provisions contained in the Criminal Justice and Courts Act 2015. An offence, which is 


investigated by the police, is committed where: 


 


a) an individual who has the care of another individual by virtue of being part of the 


care provider’s arrangements ill-treats or wilfully neglects that individual, 


b) the care provider’s activities are managed or organised in a way which amounts to a 


gross breach of a relevant duty of care owed by the care provider to the individual 


who is ill-treated or neglected, and 


c) in the absence of the breach, the ill-treatment or wilful neglect would not have 


occurred or would have been less likely to occur. 


 


Social Services and Well-being Act (Wales) 20143 
 


12. The Social Services and Well-being Act (Wales) 2014 has a number of provisions which, 


whilst not yet enacted, will bring about changes in how organisations conduct their business 


in relation to Adults at Risk. 


 


13. The Act, at Part 7, provides for the creation of a National Independent Safeguarding Board 


and for existing regional boards to be place on a statutory footing. It will establish statutory 


commitment to the boards by partner organisations in respect of attendance and financial 


contribution. Partners include the Chief of Police, local authorities, local health boards and 


NHS trusts. 


 


14. The Act enables regulations to specify the functions and procedures of regional boards to 


achieve the objectives set out in the Act. 


So In 
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Framework protocols and supporting guidance 
 
Work-related Death Protocol4 
 


15. The work-related death protocol (WRPD) sets out the principles for effective liaison between 


criminal investigators in relation to work-related deaths in England and Wales. It deals with 


incidents where, following a death, evidence indicates that a serious criminal offence other 


than a health and safety offence may have been committed.  


 


16. The protocol which was published during the latter part of the Operation Jasmine 


investigation (September 2011), has been reviewed again in the early part of 2015 and 


refreshed. The document currently has nine signatories, an increase from the original five. 


The IPCC are also now being asked to sign up, which will hopefully extend the number of 


signatories to ten. 


 
17. The protocol acknowledges cases in which it is difficult to determine whether a death is 


work-related within the application of the protocol, including those arising in social care 


institutions. It requires consideration of each fatality individually, on its particular facts, 


according to organisational internal guidance, and deciding as to whether it should be 


classed as a work-related death. It commits to enforcing authorities holding discussions and 


agreeing upon a conclusion without delay. The Statement of Intent which heads the protocol 


declares: 


 
In the early stages of an investigation, whether any serious criminal offence 
has been committed is not always apparent. The parties to the protocol are 
committed to ensuring that any investigation into a work-related death is 
thorough and appropriate, and agree to work closely together in order to 
achieve this. Decisions in relation to who will lead the investigation, and the 
direction it will take, should be timely, informed by the best available 
evidence and technical expertise, and should take account of the wider 
public interest. Should there be any issue as to who is to be involved in 
investigating any work-related death, then the parties will work together to 
reach a conclusion. 


 
18. The protocol deals with cooperation and collaboration between the regulators in the 


following areas: 


 


 Initial action 


 Management of the investigation 


 Decision making 


 Disclosure of material 


 Special enquiries 
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 Advice prior to charge 


 Decision to prosecute 


 The prosecution 


 HM Coroner 


 Arrangements for National Liaison 


 Arrangements for Local Liaison 


 
19. In respect of the management of the investigation, wherever more than one enforcing 


authority has an interest in a death, the investigation of health and safety and/or other 


offences should commence immediately, and be carried out in parallel to the investigation 


of manslaughter. Investigations should be jointly conducted, with one of the parties taking 


the lead, ie assuming primacy. An investigation may also require liaison with other enforcing 


authorities who have an interest, as well as the Crown Prosecution Service (CPS). 


 


20. The annex to the protocol describes the functions of the signatory regulators and includes a 


list other regulators who enforce health and safety or similar legislation who may have an 


interest in working to the principles of the protocol. Amongst those listed for the first time in 


this third edition are the Care and Social Services Inspectorate Wales (CSSIW) and the Health 


Inspectorate for Wales (HIW). Following positive  negotiations CSSIW and HIW have now 


 formally requested that they become signatory bodies to the protocol. Agreement is 


anticipated. 


 
21. A revised ‘Practical Guide’5 to accompany the protocol was published in February 2015. It 


sets out to provide a straightforward step-by-step approach to the joint investigation of 


deaths within the workplace. The guide, similar to the protocol, promotes the need to liaise 


with colleagues from other enforcing authorities, and advocates such liaison is not left to 


chance or to the discretion of the individuals involved. 


Police Senior InvestigatingOfficer Guide – Investigating Deaths and Serious Harm in Healthcare 
Settings (2015)6 


 
22. The National Police Chiefs’ Council (NPCC) Homicide Working Group has refreshed and 


reinvigorated the Senior Investigating Officers guide to Investigating Unexpected Death and 


Serious Harm in a Healthcare setting. 


 


23. The document has now been updated to include further detail to support investigations in 


residential care and nursing homes. It also provides information in relation to adult 


safeguarding procedures which will form part of any investigation concerning an adult at 


risk.  
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6http://library.college.police.uk/docs/NPCC/2015-SIO-Guide-Investigating-Deaths-and-Serious-Harm-in-
Healthcar-Set.pdf 
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24. The guidance contains a specific section on the primacy of an investigation and recommends 


the formation of an incident co-ordination group as soon as practicable after the referral and 


in any case within five working days of the referral. 


 


25. The purpose of the incident coordination group is to provide strategic oversight of a patient 


safety incident involving the NHS and the police, CQC, HSE, CSSIW and HIW. It is a forum for 


communicating, exchanging information and coordinating multiple investigations both civil 


and criminal. 


 


26. It allows organisations to set out their needs so that actions can be agreed within 


timeframes that do not prejudice the work of each organisation. 


 
Memorandum of Understanding (MoU) 
 
Health & Safety Executive/Local Authorities – Care and Social Services Inspectorate Wales 


 
27. The HSE/LA and CSSIW are in the final stages of agreeing anMoU. Its purpose is help ensure 


that there is effective, co-ordinated and comprehensive regulation of care, safety and health 


for people using services, workers and members of the public visiting these premises within 


the current legal framework. The approach is built around the principle of collaborative 


working and early discussion between regulators to identify the lead organisation and 


describes the principles for effective liaison and for sharing information more generally. 


 


28. The MoU outlines the respective responsibilities of HSE/LA and CSSIW for the improvement, 


regulation and investigations in the social care sector, and the principles that will be applied 


where specific exceptions to these general arrangements may be justified. Where there is 


overlap, this may include joint working where necessary.  


 


29. Of particular note is that where the circumstances of an incident fall outside of either the 


HSE/LA remit or CSSIW’s remit under the current legislative/policy framework, the matter 


will be drawn to the attention of Welsh Government.  


 
30. A similar MoU with Health Inspectorate Wales is currently under development.  


 
Health & Safety Executive – General Medical Council (GMC)7 
 
31. This MoU, agreed between the HSE and the GMC in December 2012, sets out a framework 


between the organisations to facilitate liaison between the two organisations on areas of 


mutual interest. It identifies areas of interface between HSE and the GMC, clarifies 


respective roles and responsibilities and outlines mechanisms in place to promote effective 
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liaison.   


 


Association of Chief Police Officers (ska NPCC) – General Medical Council – Nursing and 
Midwifery Council – Crown Prosecution Service8 
32. The MoU between ACPO, the GMC, the NMC and the CPS sets out how the police will 


provide notification about information relating to criminal conduct by doctors and nurses 


and respond to requests for information from the GMC and NMC. As this aspect of ACPO’s 


remit is now the responsibility of the NPCC established earlier this year, we will be discussing 


reviewing and refreshing the MoU in coming months. 


 


Nursing and Midwifery Council – Care Council for Wales9 
33. This MoU was initially agreed in 2009 and was reviewed in 2014. 


 
Health and Safety Executive – Nursing and Midwifery Council (NMC) 
34. The HSE and NMC are in the process of developing anMoU. 


 
Nursing and Midwifery Council – Health Inspectorate Wales 
35. The NMC and HIW are finalising anMoU. 


 
Concordat  
36. A regular meeting of professional and system regulators and inspectorates involved in health 


and care is convened by Health Inspectorate Wales. This forum has enhanced participants’ 


understanding of respective roles and responsibilities, and enabled organisations to develop 


their priorities in awareness of the plans of others. 
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9http://www.nmc.org.uk/about-us/who-we-work-with/mous/mou-between-nmc-and-ccw/ 
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