17 December 2025
Dear

Complaint in respect ATISN 26293 — RSV Vaccination

| am responding to your email which was received on 20 November 2025, in which you
asked us to review the response issued to your request for information under the Freedom
of Information Act 2000 (FOIA). This letter is to inform you of the outcome.

In your Freedom of Information request dated 23 October 2025 regarding Respiratory
Syncytial Virus (RSV) vaccination rollout, you requested information on the development,
planning and modelling of potential risk associated with the implementation of RSV
vaccination rollout to people aged over 80.

Welsh Government provided a response on 19 November, in which we informed you that
some of the information you requested was not held by the Welsh Government; we provided
links to the information we hold and have already published; and we withheld some
information under s35(1)(a) ‘formulation of government policy’ exemption.

In your request for an Internal Review, you asked for the application of the s35(1)(a)
exemption to be reviewed.

For ease of reference, | have initially addressed your claim that we should have considered
the information caught by your request as falling within the definition of environmental
information. | have then addressed your assertion regarding the application of the public
interest test.

Failure to Consider Environmental Information Regulations 2004 (EIR)
You have stated that you are of the opinion that:
e Epidemiological modelling and winter preparedness strategies fall within the
definition of “environmental information” under Regulation 2(1)(c) EIR.
e EIR imposes a stricter duty of disclosure. The Welsh Government failed to
consider or apply EIR, rendering the refusal procedurally defective.

The EIR states:

“environmental information” has the same meaning as in Article 2(1) of the Directive,
namely any information in written, visual, aural, electronic or any other material form on—

(a) the state of the elements of the environment, such as air and atmosphere, water,
soil, land, landscape and natural sites including wetlands, coastal and marine areas,
biological diversity and its components, including genetically modified organisms, and
the interaction among these elements;

(b) factors, such as substances, energy, noise, radiation or waste, including radioactive
waste, emissions, discharges and other releases into the environment, affecting or
likely to affect the elements of the environment referred to in (a);

(c) measures (including administrative measures), such as policies, legislation, plans,
programmes, environmental agreements, and activities affecting or likely to affect the
elements and factors referred to in (a) and (b) as well as measures or activities
designed to protect those elements;

(d) reports on the implementation of environmental legislation;

(e) cost-benefit and other economic analyses and assumptions used within the
framework of the measures and activities referred to in (c); and



(f) the state of human health and safety, including the contamination of the food chain,
where relevant, conditions of human life, cultural sites and built structures inasmuch
as they are or may be affected by the state of the elements of the environment
referred to in (a) or, through those elements, by any of the matters referred to in (b)
and (c);

Our response

Whilst the EIR mentions human health and safety in para (f) above, we have taken the view
that although a vaccination programme, or an extension to a vaccination programme could

be classed as a measure affecting human health, the vaccination information requested as

part of the FOI request is not something that would, or be likely to, fall within the elements

of the environmental definition set out in section (f).

In general terms, vaccinations themselves are not considered environmental information
because they relate to medical interventions and public health policy rather than the state of
the environment. Requests about vaccination programmes, vaccine supply, or uptake would
normally fall under the Freedom of Information Act (FOIA), not EIR. EIR would only apply if
the information links vaccinations to environmental factors (e.g., environmental
contamination affecting vaccine safety). Therefore, we do not believe your request falls
within that category, and consequently, do not consider this information would fall under the
EIR.

Failure to properly apply the public interest test

You have expressed the view that:
e Section 35(1)(a) is a qualified exemption. The Welsh Government failed to properly
apply the public interest test under Section 2(2)(b).
e The refusal asserts that disclosure could cause “premature public pressure or
lobbying.” This is not a valid statutory ground for withholding information. FOIA
anticipates public debate as part of democratic accountability.

In failing to properly consider the public interest test you have suggested that we:
have not considered the statutory duties of transparency and consultation:

e Health and Social Care Act 2012, Section 13Q requires public involvement in
decisions affecting health services. Withholding modelling and risk stratification
undermines this duty.

¢ Human Rights Act 1998, Article 2 (Right to Life): Withholding morbidity and mortality
modelling for over 80s interferes with individuals’ ability to make informed health
decisions.

Have failed to consider partial disclosure:
e FOIA Section 1(1)(b) requires release of information that can reasonably be
separated from exempt material. The refusal did not consider redaction or partial
disclosure.

Have failed to take into consideration advice and precedents:
e JCVI advice (16 July 2025) explicitly considered over 80s. Welsh Government’s
internal assessment must be open to scrutiny to ensure alignment with UK wide
recommendations.



e |CO precedent (Decision Notice FS50565190, Department of Health, 2015) confirms
that Section 35(1)(a) cannot indefinitely shield health policy deliberations where
disclosure enhances public understanding of risks.

Our response

With regards to the public interest test, as set out in Annex 1 of the response letter, we
considered your request under the FOIA. We gave careful consideration to the public
interest arguments in favour of release and those public interest arguments in favour of
withholding. Section 35(1) of the Freedom of Information Act (FOIA) allows public
authorities to withhold information related to the formulation and development of
government policy. It is designed to protect the integrity of the policymaking process by
allowing discussions to occur in a confidential environment, including maintaining a safe
space for Ministers and officials to discuss options candidly.

Whilst premature public pressure or lobbying are not themselves statutory grounds for
withholding information, these factors can be relevant when applying the public interest test
if disclosure at an early stage would undermine the integrity of policy development or lead to
distorted decision-making, due to external pressure. It is considered likely that releasing the
information in question would mean that resources would be diverted away from delivering
the programme, as policy officials would be tasked with responding to queries about the
programme. This would have a detrimental impact and would cause a delay to any advice
provided to Ministers, and potential programme expansion and implementation, should a
decision be made to proceed.

As a result, it was concluded that it was within the wider public interest to withhold the
information related to this request. This is a position supported by UK Government
colleagues, with whom discussions on the potential for developing RSV vaccination policy
have taken place.

Whilst we recognise the public interest in making this information available for the sake of
greater transparency and openness, we believe it is within the wider public interest to
withhold the information related to this request to provide the government with a safe space
to consider and form policy and plans to manage the RSV vaccination programme. The
Welsh Government has always endeavoured to ensure the organisation is as transparent as
possible when a policy has been formulated and agreed, through the media, publication of
documents, Ministerial Written Statements, and public statements in the Senedd. In so
doing, we believe this public interest has been satisfied.

Transparency and consultation

With regards to consultation, there is no general duty on public bodies to consult, simply on
the basis that their decision is important or may have an impact on others. In general, a
public body is only obliged to consult where this is required by legislation or in order to meet
a ‘legitimate expectation’.

Guidance

In Wales, we are guided by the latest scientific evidence from the Joint Committee on
Vaccination and Immunisation (JCVI) to inform our vaccination programmes, including the
RSV vaccination programme. That does not mean that the JCV/I’s advice can be
incorporated into policy and rolled out immediately, as full consideration needs to be given
to the advice. To not do so would risk public health, and therefore we adhere to proper
processes to formulate and implement policy. This entails seeking Ministerial agreement,



and in doing so, the legal and financial impact of implementing the advice; the procurement
of a sufficient supply of vaccines; production of training and protocols for healthcare
professionals required to deliver the vaccines; the development of public communications
campaigns to ensure awareness and uptake is maximised; and working with health boards
across Wales in preparation for any changes agreed by the Minister. Discussions with other
nations around alignment of a vaccination programme implementation are also important,
including updating the UK Immunisation Schedule (published in the Green Book). Work on
surveillance systems to monitor uptake and coverage are also necessary as part of any roll
out.

The Health and Social Care Act 2012 is part of the framework for the NHS in England, not
Wales. The Act primarily applies to England, and the consultation duties imposed by the
2012 Act into section 13Q of the NHS Act 2006 applies in England only. It does not apply to
Wales. The legislative framework for the health system in Wales is primarily set out in the
NHS (Wales) Act 2006.

Whilst the consultation duties in the NHS Act 2006 do not apply in Wales, section 186 of the
NHS (Wales) Act 2006 imposes similar duties to involve the public in health decisions in
Wales. These are however duties placed on local health bodies and not the Welsh
Ministers.

In terms of the Human Rights Act 1998, Article 2 (Right to Life) and the assertion that Welsh
Government withholding morbidity and mortality modelling for over 80s interferes with
individuals’ ability to make informed health decisions, as stated in our previous reply, the
Welsh Government does not hold this information and an explanation was provided.

Partial disclosure

The withheld information relates to policy discussions between Welsh Government, NHS
Wales and other devolved governments to consider the JCVI's July 2025 recommendation
on the extension of the RSV programme to assess its feasibility, affordability, and
operational implications in Wales. It was therefore not possible to redact information for
release as it was felt all the information captured within the request was included under
Section 35(1)(a) and covered any information relating to the formulation or development of
government policy.

Releasing information on the detail and potential outcomes of the policy in advance of a
Ministerial decision and announcement is ill advised, as the information is incomplete and in
draft form, which could lead to confusion or a misinterpretation of the policy position.

The disclosure of the information requested would have a prejudicial effect on engagement
between Ministers, officials, devolved governments, and the NHS, as it would remove the
secure environment which allows Welsh Government to gather information from partners.
Releasing information would inhibit free and frank discussion among officials, which in turn
undermines the quality of the policy being formulated. Early disclosure may damage trust
between departments or with external stakeholders involved in policy development.

Precedent
In relation to Decision Notice FS50565190, the first point to note is that the Fol Act is
specifically designed to be non-precedent setting, with decisions based upon the specific

circumstances at the time a request is received.

At no point did we suggest that the decision to withhold the information at the time the
request was received would mean that the exemption would apply indefinitely.



Section 35(1)(a) of the FOIA (which protects the formulation of government policy) can
apply during active deliberations and is justified to protect candid discussion. The RSV
policy in this case is not settled and therefore it is our belief that s.35(1) applies here.

In summary, | am satisfied that the information previously provided in response to your FOI
is accurate.

| have reviewed our response to your FOI request in accordance with the procedure
outlined in the Welsh Government's Practical Guide for Making Requests for Information
which is available by post on request or via the internet. In my view this was a reasonable
response, and therefore | do not uphold your complaint.

If you remain dissatisfied with this response you also have the right to complain to the
Information Commissioner at:

Information Commissioner’s Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF

Tel: 01625 545 745
Fax: 01625 524 510
FOIl and EIR complaints | ICO

Also, if you think that there has been maladministration in dealing with your request, you
have the option to make a complaint to the Public Services Ombudsman for Wales who can
be contacted at:

Public Services Ombudsman for Wales
1 Ffordd yr Hen Gae

Pencoed

Bridgend

CF355LJ

Telephone: 0845 6010987 (local rate)
Email: ask@ombudsman-wales.org.uk

Yours sincerely,

Director of Public Health
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