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Guidance: Contract Performance Notices
What is a contract performance notice?

1. A contract performance notice is used to publish information in line with section
71 of the Procurement Act 2023 (the Act). The contract performance notice fulfils
two functions:

a. recording the performance of suppliers against key performance indicators
(KPIs) where section 52(1) of the Act applies; and

b. recording information relating to particular breaches or failure to perform a
public contract except where the breach results in a contract being terminated
in full (in which case a contract termination notice must be published (see
paragraph 28 below)).

2. The contract performance notice provides transparency to other contracting
authorities and the public on supplier performance. It also provides contracting
authorities with an objective source of information for a discretionary exclusion
ground relating to breach of contract and poor performance and will allow
improved decision-making when considering the exclusion ground.

3. The contract performance notice requirement commenced on 1 January 2026.
The notice function is currently under development in the Welsh digital platform.
If a devolved Welsh authority needs to publish a contracts performance notice
before it is operational / available in the Welsh Digital Platform, they must do so
by publishing it directly on Find a Tender Service / the Central Digital Platform.

What is the legal framework that governs contract performance notices?

4. Section 52 of the Act defines and sets out the obligations to set and publish KPIs
and the exceptions to these requirements. It defines a KPI as “a factor or
measure against which a supplier’s performance of a contract can be assessed
during the life cycle of the contract.”

5. Information relating to the KPIs that are set out in the contract when it is entered
into is required to be set out in the contract details notice published under section
53 of the Act. Regulation 33 of the Procurement (Wales) Reqgulations 2024 (the
Regulations) sets out what KPI information must be included in the contract
details notice.

6. Section 71 of the Act requires contracting authorities to regularly assess
suppliers’ performance against the KPIs set and to publish information relating to


https://www.legislation.gov.uk/wsi/2024/782/contents

that assessment and in relation to particular breaches of contract or poor
performance.

The information required to be published under section 71 of the Act is captured
in the contract performance notice referred to in regulation 40 of the Regulations.

What has changed?

8.

10.

11.

The contract performance notice is published on the central digital platform. It is
a new notice containing information that was not required to be published under
previous legislation and provides increased transparency during the contract
period.

Section 71 of the Act requires that at least annually during the lifetime of the
contract and on termination of the contract, the contracting authority must assess
the supplier’s performance against any KPIs set under section 52 of the Act and
publish information specified in the regulations in relation to that assessment.
Regulation 40 of the Regulations requires that the information specified must be
published in the contract performance notice. See the guidance on KPIs for more
information.

Section 71 also requires that the contracting authority must publish information
relating to particular breaches of contract or failure to perform a public contract.
Regulation 40 requires that the information specified must also be published in
the contract performance notice. Where a contracting authority has published a
contract performance notice following a breach of contract or poor performance
as set out in section 71 of the Act, Schedule 7, paragraph 12(4) of the Act
provides that a discretionary exclusion ground applies in respect of the relevant
supplier. The supplier is only at risk of exclusion on this basis if the notice was
published in the preceding 5 years and if the contracting authority considers that
the circumstances giving rise to the application of the exclusion ground are
continuing or likely to occur again. See guidance on exclusions for more
information.

This exclusion ground is new and sits alongside three other discretionary
exclusion grounds relating to breach of contract and past performance set out in
Schedule 7, paragraphs 12(1-3) of the Act. The equivalent exclusion ground in
the Public Contracts Regulations (PCRs) was narrower and, in the absence of
any kind of notice requirement, contracting authorities relied on supplier self-
declarations for confirmation that suppliers did not meet this ground.



Key points and policy intent

Assessment of performance against KPIs and publishing KPI information

12.

13.

14.

15.

16.

Information about setting KPIs can be found in the guidance on KPIs and the
guidance on contract details notices. In summary (but please refer to the
guidance on KPIs), section 52(1) of the Act sets out that before entering into a
public contract with an estimated value of more than £5 million, a contracting
authority is generally required to set at least three KPIs in respect of the contract.
Where KPIs are set in accordance with section 52(1) of the Act, section 52(3)
requires that a contract authority must publish all of the KPIs.

When a devolved Welsh authority uses a reserved procurement arrangement,
the Welsh regulations will not apply, and they should therefore refer to the UKG
guidance.

Section 52(6) of the Act provides that the requirement to set KPIs under section
52(1) does not apply where the public contract is:

a framework;

a utilities contract awarded by a private utility;
a concession contract; or

a light touch contract.
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Where a contract is exempt from the setting of KPIs, or where the contracting
authority considers that the supplier's performance could not be appropriately
assessed through such indicators, then there is no obligation to publish contract
performance notices for the purpose of KPI monitoring (although they may be
required following a breach or poor performance as described in section 71 of
the Act).

Where a contract is a ‘convertible contract’ as defined in section 74 of the Act
(modifying a public contract), there is no requirement to set KPIs when the
contract converts, even if, once converted into a public contract, that contract is
valued at over £5 million. This is because the requirement to set KPIs under
section 52(1) of the Act arises before a public contract is entered into.
Contracting authorities are, however, required to start reporting on instances of
breach or failure to perform on these contracts should the relevant circumstances
in section 71 of the Act apply. This is because once a convertible contract
becomes a public contract, the relevant provisions in section 71 that apply to
public contracts will apply to that public contract.



17. Regulation 40 sets out the information to be published in the contract
performance notice when reporting on KPIs. The notice must contain:

. the contracting authority information;

. the title of the procurement;

the unique identifier for the procurement and the public contract;

. the key performance indicators set in accordance with section 52(1) of the Act;

. a statement that the notice is being used to set out the contracting authority’s

assessment of performance against the selected KPIs;
information about the identity of the supplier to whom the notice relates;

g. the contracting authority’s assessment of performance against the selected
KPlIs in accordance with the ratings set out in regulation 40(5) (as replicated in
the below table at paragraph 18; and

h. the time period to which the contracting authority’s assessment applies.
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18. The ratings set out in regulation 40(5) are as follows:

Rating Description

Good Performance is meeting or exceeding the key performance indicators

Approaching Performance is close to meeting the key performance indicators

target
Requires : -
improvement Performance is below the key performance indicators
Inadequate Performance is significantly below the key performance indicators
Other Performance cannot be described as good, approaching target,

requires improvement or inadequate

19. A contracting authority may still assess their suppliers against their own internal
ratings but must use the above ratings when completing the contract
performance notice.

Timing of publication: reporting KPI performance

20. When used for publishing an assessment of performance against KPIs set under
section 52(1) of the Act, the contract performance notice must be published at
least once every 12 months during the life cycle of the contract and on
termination of the contract. Contracting authorities may choose to assess
performance (whether with or without publishing KPI information) more frequently
if they choose. Each contract performance notice published will be linked to the
previous one in the sequence so that a viewer can track how the contract has
been performed over its lifetime.



21. As the assessment of KPI performance and a breach of contract or failure to
perform the contract may arise at different times, contract performance notices
may contain different things at different times, depending on the circumstances,
and there may be multiple contract performance relating to a particular contract.

22. Upon termination of the contract, the contract performance notice setting out the
final assessment of contract performance will need to be published before the
contract termination notice. This is because the contract termination notice
effectively closes the record of the contract on the central digital system.

Changes to KPIs

23. Regulation 40 requires a contracting authority to publish an assessment of
performance against the KPIs set under section 52(1) of the Act. These KPIs
may be different from the KPIs set out in the contract details notice or in previous
contract performance notices as the contracting authority could (provided this
would be a permitted modification under section 74 of the Act) consider
introducing a new (or amending an existing) KPI to be assessed against and
reported on or continue reporting on the KPIs used in the contract details notice,
or last contract performance notice (as relevant) but with an ‘Other’ rating.

24. Contracting authorities should use the free text box in the KPI description field to
indicate which KPIs included in the contract performance notice are new or
amended KPIs.

Withholding information under Section 94 of the Act

25. As the KPIs to be measured against must be published, publication of the
supplier's performance against these KPlIs in contract performance notices is
unlikely to constitute ‘sensitive commercial information’ (as defined in section 94
of the Act) that is not required to be published, although this will need to be
assessed against the circumstances that apply at the time.

Publishing information about incidents of poor performance and breach of contract

26. The contract performance notice is also the means by which contracting
authorities report on relevant incidents of breach of contract and poor
performance as required under section 71(5) of the Act, except where, following
a breach, the contract is terminated in full. Section 71(5) applies to most public
contracts (not just those above £5 million), including frameworks and concession
contracts.



27.

28.

29.

30.

31.

32.

Where the contract performance notice is used to publish information about a
supplier's breach of a public contract, the breach must have resulted in one (or a
combination) of the following:

a. partial termination of the contract (see paragraph 28 below for publication
requirements where a contract is terminated in full);

b. the award of damages; or

c. a settlement agreement between the supplier and the contracting authority.

Where a breach leads to a contract being terminated in full, a contract
termination notice is published instead, which provides the relevant information
about the breach or performance (see separate guidance on contract
termination). This avoids the need for two notices to be published in respect of
the same event.

When the contract performance notice is used to publish information about a
supplier not performing a public contract to the authority’s satisfaction, the
supplier must have been given proper opportunity to improve performance and
failed to do so before the notice is published.

The requirement to publish a contract performance notice in respect of breaches
and failure to perform under section 71 of the Act does not apply to private
utilities or in relation to light touch contracts.

It is important to note that breach of contract and poor performance relate to the
entire contract, not just the KPIs that may have been included in the contract
details notice or most recent contract performance notice.

The breach of contract and failure to perform grounds that give rise to contract
performance notice obligations in sections 71(3) and 71(4) of the Act are not
mutually exclusive. For example, it is possible for an event to occur that amounts
to both a failure to perform (under section 71(4)), and a breach of contract (under
section 71(3) for which the contracting authority subsequently decides to partially
terminate the contract. These can be reported in the same contract performance
notice, depending on how far apart the events occur (see timing of publication
below).

Information requirements

33.

Where there has been a breach or failure to perform under a public contract, the
notice must include the information set out in regulation 40(7). In both cases this
includes:

a. the contracting authority information;



. the title of the procurement;
the unique identifier for the procurement and the public contract;
. supplier information;
. that section 71(5) of the Act applies and the circumstances giving rise to the
application of that section;
a statement as to why the information is being published; and
g. the additional information set out in regulation 40(7)(g-m) in respect of the
breach or failure to perform (for example, remediation or improvement plans,
warning or breach notices).
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34. Where a supplier has breached a public contract, the contract performance
notice must also set out:

a. whether the breach resulted in partial termination and the extent to which the
contract has been terminated;

b. whether the breach resulted in the award of damages or a settlement
agreement along with the associated dates;

c. where there is an award of damages or payment of other monies, the amount
of damages or other monies paid and the basis on which this has been
awarded (for example, whether in accordance with the public contract, a
decision of a court or tribunal, or a negotiated settlement);

d. where there has been a recorded decision of a court or tribunal finding a
breach, a link to the web page where the decision can be accessed, or a copy
of the decision (which can be attached to the notice).

Timing of publication

35. The contract performance notice must be published within 30 days of the day on
which section 71(5) of the Act first applies in relation to a particular breach or
failure to perform. This means that the clock starts from:

a. where there is a breach, when one of the following occurs:

I. partial termination?;

ii. the award of damages;

iii. a settlement agreement is reached between the contracting authority and
the supplier; or

b. in the case of poor performance, when the supplier fails to improve
performance.

1 Where the contract is terminated in whole, section 80 of the Act requires that a contract termination
notice must be published within the same period.



36. In the case of a breach, the timing requirements in section 71 of the Act might
mean, for example, that the contract performance notice must be published before
an award of damages has been made or before a settlement agreement has been
reached if, prior to the award being made or settlement agreement being reached,
part of the contract was terminated. In this instance the information provided in the
contract performance notice will be limited to what is available at the time of
publication. There is no requirement under the Act for the contracting authority to
update the notice with additional information when it becomes available, although
the contracting authority can choose (and it would be good practice) to do so.

37. In the case of poor performance, the point at which the requirement to publish a
contract performance notice arises may be more of a judgement call on the part
of the contracting authority, depending on the circumstances. The trigger for the
clock to start here is when the contracting authority determines that the supplier
has failed to perform to the contracting authority’s satisfaction after having been
given a proper opportunity to improve its performance. The contracting authority
will need to determine the precise date that this arises, having regard to the
specific contractual provisions that apply. It may, for example, be the date on
which a notice was issued to the supplier to the effect that it has failed to improve
its performance after a particular period of time and/or has failed to implement an
agreed rectification plan.

Withholding information under section 94 of the Act

38. A supplier might ask for information to be withheld from publication under section
94 of the Act on the grounds that it is ‘sensitive commercial information’, because
disclosure of the information “would be likely to prejudice the commercial
interests of any person if it were published or otherwise disclosed”. It is for the
contracting authority to determine whether these grounds are justified and
section 94(1) provides that a public interest test is necessary when considering
whether to withhold information.

39. One of the reasons for publishing information under section 71(5) of the Act
about a breach or poor performance is to provide a public record of which
suppliers are subject to the discretionary exclusion ground set out in Schedule 7,
paragraph 12(4) of the Act (i.e. publication of a notice relating to breach of
contract and poor performance). The existence of the notice means that the
supplier will (if the notice is within the relevant time period) be excludable under a
procurement being carried out by another contracting authority if the
circumstances giving rise to the exclusion ground are continuing or are likely to
occur again (see guidance on exclusions).

40. Whilst some of the information requirements in regulation 40, (particularly, the
requirement in regulation 40(7)(k) to explain the nature of the breach or



41.

42.

43.

performance failure) might be considered by the supplier to be sensitive
commercial information, in order for it to be withheld under section 94(1)(b) of the
Act there must be an overriding public interest for doing so. There is a high bar
for withholding such information due to it generally being in the public interest to
release.

With respect to the sensitivity of the details of any award of damages, if these
were awarded in accordance with a public contract that had been published, then
there would be little justification for withholding the information. Similarly, where
there has been a decision by a court or tribunal and that information is publicly
available there would be no justification for failing to include details (or a link to,
or copy of, the decision) in the contract performance notice.

The details of a settlement agreement are not required to be published under the
Act or regulations; it is sufficient to simply identify that a settlement agreement
has been reached and, where relevant, include the amount of monies paid under
the agreement.

Contracting authorities should also be mindful that information that is not
published in the contract performance notice could still be requested by
interested parties under the Freedom of Information Act 2000, and that where
information is not published or is withheld under section 94 of the Act, a
contracting authority could be challenged by way of a judicial review.

Use of the contract performance notice when removing a supplier from a multi-
supplier contract

44,

Where a contracting authority has a single contract with multiple suppliers, such
as in the case of some frameworks, the contracting authority may decide to
remove a supplier from the contract, for example, because it has become an
excluded or excludable supplier after the award of the contract, but still continue
with the contract. Where this is the case, contracting authorities are encouraged
to publish a contract performance notice (where not already required by the Act)
to provide transparency about which suppliers are able to perform the contract
or, where relevant, may be awarded a call-off contract under a framework.
Where a contract performance notice is published voluntarily for this purpose, the
contract performance notice should make clear that the notice is not being
published under section 71(5) of the Act, i.e. that the supplier has not breached
the contract, unless section 71(5) does in fact apply in the circumstances.
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45. In addition, to understand which suppliers are party to particular frameworks set
up by other contracting authorities, and are therefore eligible to be awarded a
call-off contract under the framework, contracting authorities can:

a. check with the framework administrator to see whether any suppliers have
been removed from the framework under section 78 of the Act (or otherwise);
b. ask suppliers to certify that they are still a party to the framework.

What notices are linked to this aspect of the Act?

46. The contract performance notice may be preceded by any of the following
notices:

a. contract details notice: this will always be published before the first contract
performance notice and, where section 52(1) of the Act applies, will include at
least three KPIs;

b. contract performance notice: as multiple contract performance notices may be
necessary over a contract’s lifetime, one notice may follow on from another;

c. contract change notice: a contract may have been modified which required the
publication of a contract change notice under section 75 of the Act.

47. The next notice in a sequence may be:

a. contract change notice;

b. contract performance notice;

C. contract termination notice: at the end of the contract, there is a requirement to
publish a contract termination notice. If a breach results in full termination of
the contract this notice is used to set out the information relating to the breach
instead of the contract performance notice.

What other guidance is of particular relevance to this topic area?

e Guidance on KPIs
e Guidance on contract details notices
e Guidance on exclusions
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